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Abstract 
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APPiSLtATK  COURT  OF  ILLINOIS 
FOURTH  DI3r.aCT 


G«n»  Ko*  10553 

THS  PUOaE  OF  THI;;  STATE  OF  ILLlflOIS,        j 
PlAlntiff.Apfwllanty       \ 

vs. 


Drnmis  ovuiiii^. 


2}«f  endan  t  -  AppolI«  «  • 


(3"^  x-./^^?!) 


Appeal  from  th« 
Circuit  Court  of 
Champaign  Coutity* 


CROW,  F.  J. 

Tha  dafeituaritf  i^aruiis  Ovars^MM^i*  waa  ii^dictad  by  tha 
Grand  Jury  of  Chanipalgn  County^  on  tha  10th  day  of  Uocafltbarj, 
1963 «  for  tha  offanaa  of  par  Jury*     Tha  IndloiiAant  cont«l;iad 
foixr  courit8«  aXX  ralatii^  to  hla  tastiaany  in  a  pravloua  trial 
of  a  bur£lary  caaa  antitlad  T^VLH.  a.  QgHKLS  QV£IL^;  a.>d  FLQYQ 
,  .Xii,Gf^.  He*  d660*  In  tha  aacse  uourt^  Mhara  tha  defartdvit  Ovart^an 
had  baan  eallad  to  taattfy  aa  a  Court**  \d.t.ixaaa  apparently  at 
tha  Listaiice  of  the  People*     A  laotiori  to  quaah  tha  ladle tniant 
for  perjury  waa  filed  by  the  deTeadarit*     The  Circuit  Court  «» 
the  12th  day  of  Fdbznaaryt  1964*  i^rantad  tha  defendant* a  sootloa 
ai^d  ordered  the  Indict^taent  quaahad  aitd  tha  dafead»\t  releaaad 
a^id  dlacharged*     The  People  prosecute  thla  appeal* 
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fh»  ladlotiMnt  ia  In  four  eouats*     Count  I  all^ired  i.i 
«ibit.«ne«  that  th«  defendant  eoimitted  j>tr jury  in  that  wbil« 
tindar  oath  and  oiiXlad  a«  tha  Court* a  ultnasa  in  fSDM»M,  v»  BlBHia 
fiygMgp  ABJQ  FLQID  MIMSIB.  No,  IS66O,  iriiara  an  oath  mn  rwjulrad, 
ha  oiada  falaa  Atatiusaats  ssatarlaX  to  ttaa  issua,  in  that  ha  taa- 
tlfiad  falaaly  on  oartain  mattars  affettln^  hi®  cradlbility  aa 
a  )fltaa8a»  in  that  ha  danlad  past  atat«mantat  eontradiotozy  to 
his  taatimony  at  tha  trial*  smda  to  S^ld  GasitlXIa  mad.  Llioyd 
Bilaa  raLating  to  tha  oosimiaaifKi  of  a  bure^azy  by  Chrarmati  and 
Mingaa  «^ieh  was  than  %tm  wubjaet  of  ths  oauaa  baing  triad,  Ovarw 
map  knowing  his  taatlsus^y  denylni^  tha  prior  statoi^nts  to  OantlXIa 
and  Balas  was  not  trua*    C<mat  XI  wut  aioiXar,.  charrir.t^  (or  baini: 
aridantly  iiitandad  to  charga)  tha  dafoitdant  with  tdHsmSLf  tastify- 
ing  "No"  in  anaMar  to  a  quaatioii  "Daauis,  at  that  ticia  and  plaea 
yeu  wara  talking  with  Cantilla«  did  ymi  adiait  to  Dataeti^a  Gan- 
tilla  you  broka  into  Mandall*a?"«  ithioh  was  matarial  to  tha  iasua 
of  tha  cradiblLity  of  Ovaraan*    Gaunt  XXI  was  also  sisdiar*  charg- 
!»£  tha  dafaadant  with  falaia.y  taetifyi^is  "««,  I  didrJ'i,  no«  in 
ttrtawar  to  a  quastion  ^^Dmnia,  vora  you  as^d  this  <|ua8tion  at 
that  aana  tijm  mid  i^cas    iimmtB,  horn  tmxif  bur^clariaa  eau  you  ra» 
caXl  that  W9»  raponad  on  a  ragnlar  eomiilaint  at  tha  BoXlca  D». 
partcsant  that  you  rood  tha  foXlowi(it£  da^r  and  you  biew  you  puXIad 
it?    And  did  you  iriva  this  mimmrt     I  knew  of  WandaLl*     I  know 
that*    Did  you  giva  that  a^awar?**^  which  was  matarial  to  the  issua 
of  tha  oradibility  of  Ovarsia^* 
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CouTit  XV»  f<r  •anRyiL*^  i«s»  in  full  as  follows  s     *»  *  • 
That  Oniutls  Ovarni«n  lAt«  of  said  Oounty,  on  tha  22»d  dMf  of 
OetebttTf  1963*  At  and  within  th«  said  County  of  Chmipaim»  9nd 
Stata  of  Illinol««  afor«said»  ooe^lttad  tha  off  ansa  of  per  Jury- 
in  that  ha«  baini^  than  atid  thara  u'.idar  oath  in  a  |>it>caadlne  \riiara- 
l>7  law  such  oath  waa  raqulrad|»  saM  pre^—dlr^  haing  to-wlts     Tha 
trial  of  thd  caisa  aritltlad  PaopGLa  of  tha  at  ate  of  Illinois,  plain- 
tiff, vs.  Dannia  OvanMKi  and  flua^A  Miisgaa,  dafandants.  Criminal 
Casa  Ho*  d660  in  tha  Cireuit  Court  of  Chaeipalivi  County,  Stata  of 
Illinois;  said  procsadi:^'  t^han  and  thora  on  trial  in  said  Circuit 
Court  bafora  a  Jury  Inpanalad  aad  nwoni  to  try  tha  Issues  and  said 
I«ieaa9dln£'  ralatii-ig  to  tha  cosiBisslon  by  said  Dauais  OverRian  and 
Floyd  >lin£aa  of  a  Burglary  of  a  cartain  building,  to-isrit  s     Var.d«ll*8 
Cardan  C«ntax',  a  buildi^c  bdorxgini;  to  Twin  City  ^iursary,  Inc«,  a 
corporation,  which  biiri^ary  was  tha  st&Jaet  raattar  of  the  causa 
bain£  triad  in  tha  said  Circuit  Court  on  tha  said  data,  then  and 
thara  testifyin^^t  in  opan  court  during  said  trial  on  mat  tars  matar^ 
ial  to  Usa  proceodi.il!  aforasaid  aaid  Ovinia  Ovarauwi  in  answar  to 
quastlon,  to»wits       At  that  said  time  and  jlaoo  ware  you  ashad 
this  quastioiu 

*i4*     Did  you  or  Kingaa  taka  mmmyV     And  did  you  aiiawars 
*A«    Yaa*    l^ywdi*  and  Off icar  Mngaa  took  $45*00  in  eaah 
and  split  it  up*'     ^r*  you  asi»d  that  quaation  at  that  tima  and 
plaea  by  IJatactiva  Gantllla,  and  did  you  mal<:a  that  aaawarY;  tha 
aaid  Oarmia  Ovat^man  than  aud  thara  laada  a  fal  aa  atatanant,  t»>wlts 
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<*?^i;  i^ch  SAid  f«La«  st«t«i«nt  knm  ttwn  and  th«r«  iaat«rial  to 
tlMi  ls8U«  of  tho  erodibilitir  of  tin  Mild  Oonnla  Ovomtvif  tho 
•aid  Oonnis  OveiTiaii  th&n  and  thoro  tostlfyinf  as  aforoaald  to  mat« 
tora  rtatorial  to  tha  procaadln^  aforaaald,  as  a  wltr«as  callad  by 
tha  Gourt  la  tha  proeaadlo^  aforasaid^  Ui^d  tha  said  Daanla  Ovartsan 
than  and  thara  eiada  falsa  atataimat  tghloh  ha  did  not  baliava  to 
ba  trua»  contrary  to  Sactlon  32-2  of  tha  Crlrslnal  Coda  of  1961, 
and  Contrary  to  tho  forei  of  tha  Statuta  in  such  eaaa  aada  «id 
jproYldod,  and  agalnat  tha  paaoa  and  dl^Txity  of  tha  said  Faopla  of 
tha  Stata  of  Illinois*** 

It  is  tha  Pooplo^s  thaory  that  an  Indlotnant  for  par jury 
«^ioh  ehanas  tha  dafandar\t  (iilMn  tastlfyl.i£  as  a  Ck>urt*s  witnass) 
with  tastifyiac  t92L.»tiSLy  in  dsnyinr  past  admiaaions  r^latin^  to  tha 
pranlaas  bunrXarlsadf  whan  aouplad  with  an  alla£;atloQ  t^hat  suoh 
falaa  tastic30:^y  is  aatariaX  in  that  it  af facts  dafandsnt*a  erod- 
ibility  as  a  Mitnass,  and  an  allogatlon  of  tha  falsity  of  a  Rtatan- 
ial  mat  tar,  la  a  eosplata  statamast  of  tha  of  f  ansa  and  adaquataly 
apfriaas  tha  dafandarit  of  tha  natura  of  tha  eharra*     It  Is  tha  da- 
f andantes  thMry  that  tha  Paopla  oould  not  impaaeh,  let  alona 
aharga  parjury,  ob  a  prior  inoonalatant  wiswozvi  statataant  or  ad<- 
fldaalofi  of  thia  dafandant  «Aiioh  was  ineoi^patant  and  iraaatarlal  as 
to  Floyd  Mln^ea  who  was  tha  only  dOfandant  on  trial  in  tha  prior 
emx—  No*  0660*     lbs  dafandait'a  taotloc  to  quash,  briafly,  sat 
forth  as  grounds  that  Oirarcuaa  waa  not  a  party  to  tha  prior  eaaa. 
Do*  i660,  i^tan  ha  was  callad  as  a  witr^ss  ar^d  his  statainanta  wara 
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imutorlaX  to  t^  is»x%  of  that  oaum;  Count  I  consists  «itir«ly 
of  «QnolusiO!is3  ths  purport od  tostinony  was  insoofstont  and  its* 
vstoriaX  «tui  aot  a  basis  for  psrjjuxy  or  lespaaohflSMint  of  erodibillty; 
ths  Psopis  had  firantad  Ovornnttn  Icaeiunltf  in  tastlfylitgs  ths  indict* 
oMint  doss  not  alXs^'^s  ths  dsf«^i4ant  r«vs  prior  contradictory  stats- 
GMints  under  oath{  Cotmt  I  doss  not  sst  forth  any  aXIar*<i  fa^aa 
ts6ti;!)0iy;  mid  the  indlctasont  doss  not  allofs  that  amy  of  ths  do- 
fsnd4Mit*s  tasti£iooy  undsr  cifoss  sx^eaination  was  fsnstans  to  mif 
t  sst  loony  «llcitsd  on  dirsct  sxamlnation  mid  hones  such  C4»mot  bs 
Um  baals  of  par  jury* 

AXthoQfh  both  ths  Fw»pils  and  tlM  dsfsndar^t  have  Intorw 
Jsotsd  in  thsir  brlsfs  hsrs  osrtain  etatsasnts  said  to  bs  factual 
nattsrs,  sosss  of  thsss  statsmsnts  aro,  risosssarily,  not  in  ths 
rocord  antd  w»  can  taks  cognisanos  only  of  ciattsrs  appsarinir.  in  ths 
rocord*     Ths  eauss  is  bafors  us  orily  on  ths  indiett^isnt  srid  ths 
gtotion  to  quash*     ?hs  indletrtssnt.  oXsarly  statss  that  Dsnnla  Ovsr- 
nan  and  Fl<»yd  Mini^ss  lisrs  trisd  bsforo  a  juxy  for  ths  exlns  of 
bur^ax7  of  a  osrtain  building  in  Caws  No*  0660  ir.  ths  Circuit 
Court  of  Chanpaiin  Cotmty,  that  dui^irtg  ths  trial  ths  dsfsnd«»t, 
Dsnnis  Ovsman,  «ma  (in  soms  manrxsr  unsxplainsd  in  ths  IridieteMHit ^ 
or  brlsfs)  ealltd  as  a  Court *s  intTisss  and  thsn  rmds  csriair)  al*» 
IsfrsdXy  falSQ  atatsrasats  ovidsntly  whiXs  undsr  cross  saosiinatico 
by  ths  Fsopls  vh-lch  hs  did  not  bsllsvs  to  bs  trus,  contrary  to 
ths  CrlnlnaX  Cods  of  X96I9  Ssction  32-2*    ITs  assiuw  that  tho  Trial 
Court  eonsidsrsd  only  lAiat  was  allof^sd  la  ths  Indictment  iibsrt  it 
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PAflMd  on  %b»  MttiGXi  to  QyAsh*    V«  aire  nmemBamrily  m^ulrod  to 
do  tho  stksm» 

Tho  Gonflrtitution  of  X2Xlnola«  ArtioXo  XX»  Soetlon  10^ 
provldttsi     <*l»o  "pttrBOa  ahaXl  bo  comp^Xod  in  m?  orlMnnI  oaoo  to 
givo  ovidonoo  agoixiot  hlmoalf «  «  «  *  «t«     A  ititnoso  cannot  bo  la» 
peaohod  oxt  a  amttor  as  to  which  ha  could  not  tuivo  boon  roqpilrod 
to  tostifyt     Of.     yipf^lf,  Y,  ffJMQ^^am  (19U)  262  XU«  UI* 

As  it  appoarfi  that  Oonnis  Ovors^wi  was  eallod  in  tho  prior 
case  as  the  Court*s  witooss  and  m^imetttd  to  isroso  oxwsiination  ap» 
ptrmitXy  by  tho  Peo{4o  in  that  ease  i«horo  ho  tias  boinir  triod  along 
lilth  Floyd  Mingoe,  and  was  Intorrogated  on  a  mattor  ho  could  not, 
undor  tho  Constitution,  bo  roqulrod  to  toatify  on,  wo  aioroo  i«ith 
tho  TriikL  Court  that  tlio  Motion  to  Quash  should  havo  hmmi  alloMid* 
Tho  particular  alloftodly  faliM>  statoffwints  oould  not,  undor  the 
cirouasta'ncos,  have  boon  perjury*    It  may  also  be  observed  that 
althou^gh  in  a  proper  case  a  witness  laay  be  impeaehed  by  a^owing 
that  he  has  iwde  oontradiotory  stateiaeints  he  oannot  thus  be  iss- 
poaohed  as  to  ©ollateml  .natters I    fmfL^  r»  Vfumimam.  supra} 
P^HJB  Y.  ^omBQl^  ot  al.  (1929)  333  Xll«  469j  and  i«hUe  is  a 
proper  ease  per;}ux7  may  be  assipiod  on  the  oross  ejcasiination  of 
a  witness,  that  is  upon  the  theor}'  tlmt  whore  the  tostiiaony  lo 
ehief  is  niaterial  to  the  losiie  and  the  cross  eacanlnatlon  af foots 
tho  credibility  of  the  witnoas  tho  cross  eoEamination  loay  the» 
boeoBio  oateriall    wnJCDsapM  v.  PiBDHJi  (1907)  226  111,  135,  -  but 
here,  frosa  all  that  appears  in  tho  reoord,  the  defendant  OYomiaB 
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had  not  t«atlfl«d  In  chi«f  on  dlroet  vxaialaation  in  tho  prior  easo 
ftt  allf  but  only  as  upon  cross  ex«iairiation  when  csXXod  as  a 
Court's  witnass  at  tha  instates  avidantly  of  tha  Paopla* 

Wst  tharsfora*  fiad  no  arror  in  tha  judf«ant«  and  it  will 
ba  aff irsiad* 


AFFZ  RHSD 


3PIVSY  c.nC  3EJTIL,    JJ.,    ccnour. 
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APPELLATE    COURT  NO,        64-3  6 


AGENDA    NO,     54  . 


IN    THE 
APPELLATE    COURT    OF    ILLINOIS 
FIFTH      DISTRICT    , 


ROBTlflT    J.    MARINKO    and    EMMA    L, 
MARII^KO, 

Plaintiff  s~Appe  Hants  , 

vs  , 

LAMOINE    D.    DROWN,    d/b/a    BROWN 
TRACTOR    SALES,    and    LAM  CINE    D. 
DROV/N,    as    an    individual, 

Defendants-Appellees  „ 


Appeal    from    the 
Circuit    Court    of 
Madison   County, 
Illinois  . 


Honorable 
Harold    R.    Clark, 
Judge    Presiding. 


REYNOLDS,    J. 

Plaintiffs    filed    their   four  count   coirplaint   against   the 
defendants    in   the    Circuit    Court    of    Madison    County.      Couni: 
2     of  the    complaint   charged    that   the    plaintiffs    executed 
and    delivered    to   the    defendants    their   certcin    negotiable 
instruments    which   were    executed    and    delivered    to   the    de- 
fendnnt   as    part    of   the    purchase    ol   a    corn   picker    from    the 
defendant;    that    defendant   verbally   guaranteed    the    picker 
to    be    in    excellent    mechanical    condition;    that   defendant 
further   guaranteed    to   take    the    picker   back    and    release    the 
plaintiffs    from   any  balance    owed    on   the    picker,    as    of 


No.    6  4  -  3  o ,    page    2 

the    date    of   repossession;    thot   the    picker   broke    clown    and 
defendant    sent   repair   men   to   the    plaintiff's    larrn    in    Madi- 
son   County;    that   after   the    repairs    it    again   broke    down   and 
wan    again   repaired;    that    it    continued    to    break   down    and 
be    repaired    by   the    defendant    or    his    agents,    until    the 
plaintiffs    took    the    machine    back   to   the    defendant    and    left 
it    on   his    machinery   storage    lot.      Plaintiffs    claim   the    de- 
fendant   refused    or   failed   to   return   to  them   their   negoti- 
able   papa;,    or   relieve    them    of   liability    for    the    balance 
owed,    as    he    had    promised   to  do:    and   as    a   consequence 
The    Bradford    National    Bank    of   Greenville,    Illinois,    took 
jiidgmenr.   against   plaintiffs    on    said    negotiable    paper   which 
*■  V.  d  :  ni  R  r*  i;    the    p  I  a  i  n  t  ?.  f  '  .i    s  a  t  i  s  fled,       P 1  a  :. '"  1 1  f  f    Robert    I  . 
M  e  r :!  A  k  V    r  !  n  i  v  r  d    ?-  :'    d  t>  tr*  3  a  -^  -^    $  4  0  0  0  .  0  C    f  ^.  r    ■  f » -^  ?    l'  f    :j    c  ;".  r  n 
crop.    $900,  Ou    for    satisfaction    of   the    judgrAent    of   The 
E-'ac"ford    Netional    Bank,    damage    to   their    credit    standing    in 
the    community   of    $3000.00, $3C00. CO  for   da  mace    to  the 
farm,    or   a    total    of    $10,900.00.      In   Count    IZ     Robert    J« 
Marinko   c. I  aimed   damages    of   $10,000,00    as    punitive    dama- 
ges   based    upon   alleged   wilful   and   v/anton   misconduct    on 
the    part   of   the    defendant »      Count    III     alleged   damages    of 
Emma    L.    Marinko    of    $900,00    for   the    judgment    of   The    Brad- 
ford   National    Bank,    and    $3000.00    for   damaged    credit 
standina    in   the    community.      Count  I  f^  'cicims      punitive 
damages    to   Emma    L.    Marinko   in   the    amount    of   $10,000,00. 
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The    compiaint   was    not   verified. 

Thereafter,    defendant   filed    his    motion   to   transfer  the 
cause    to   the    Circuit   Covirt    of   Bond    County,    Illinois,    and 
for  grounds    alleged   that   defendant's    place    of  residence    is 
now,    and   was    at   all   times    mentioned    in   the    complaint   herein, 
in   the    County   of   Bond,    State    of   Illinois,      That    neither  the 
transaction,    or   any   pari   thereof   out    of  which   the    alleged 
cause    of   action    arose,    occurred   in   the    County   of    Madison, 
Steie    of   Iliinois,      The    motion   was    verified    by   the    affidavit 
oi    Laraoine    D,    Brown,    who   stated    that   his    place    of   residence 
has    always    bean   in   the    Town   of   Central,    Bond    County, 
Illinois,    h.'S    place    of  business    in    Central    Township,    Just 
uu^. s.n.li    ■' i   th3    City   Liii.iii'i    of    G vsv;  .1  viiiss  ^    i'Ji.irid    Cov.:\'cy, 
Illino.s,      At^'iant   further   stated    that   plaintiff   Robert   ]  „ 
IJarinko   cairie    to   defendant's    place    of   business    for  the    pur- 
chase   of   the    tractor   and   corn   picker   referred   to   in   the    com- 
plaint,   that   the    payment    note    v/as    made    and   delivered   to 
him.   at   his    place    of  business    in   Bond    County,    and   that   the 
preliminary   arrangements    for  the    execution    of  the    note    and 
contract  took   place    at    The    Bradford    National   Bank    of   Green- 
ville,   in    Bond    County,    Illinois.      Affiant    further    stated    that 
the    sale    and   purchase    of  the   tractor   and   corn   picker   and    all 
discussions    and   transactions    in   reference    thereto   were    had 
at    his    pldce    of   business    and    at   The    Bradford    National    Bank 
of   Greenville,    Illinois,    both    in   Bond    County,    and   that   no 
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part   of  the    transaction   ior  the    sale    and   purchase   took 
place    in    Madison   County,    Illinois,      This    affidavit   was 
filed    by   the    defendant    on   September    23,    1963,    and    copy    of 
motion   to   transfer   was    served    upon   counsel    for   plaintiffs 
on   the    same   day.      The    plaintiffs    filed    no   counter   motions 
or   affidavits,    and   did    not    submit    any  evidence    at   the 
hearing    on   the    motion   %vhich   was    held    February   20,    1964. 
The    court   allowed   the    motion   and    ordered    the    cause    to   be 
transfevred   to   the    Circuit   Court   of   Bond    County,    Illinois. 
li:  wa^    further   ordered   that   the   costs    attending   the    trans- 
fer   should    be    paid    by   the    plaintiffs.      From    that    order   the 
plaintiffs    appeal   to  this   court. 

The    sole    question    at    issue    here    is    venue.      The    Practice 
I^ct   was    amended    July   19,    1955,    effective    January   1,    19  56, 
"ection    5,    Chapter   110,    Illinois    Revised    Statutes,    provides: 
■'5,      Venue-Generally,      Except   as    otherwise    provided 
in   this    ^ct,    every   action   must   be    commenced    (a)    in 
the    county    of  residence    of  any   defendant   who   is    joined 
in   good    faith   and    with   probable    cause    for  the    purpose 
of   obtaining    a    judgment   against   him   and    not    solely 
for   the    purpose    of   fixing   venue    in   that   county,    or    (b) 
in   the    county   in   which   the    transaction   or    some    part 
thereof   occurred    out    of   which    the    coise    of   action    arose, 
If   all    defendants    are    nonresidents    of   the    State,    an    ac- 
tion   may   be    commenced    in    any    county  o" 
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No,    64-36,    page    5 

S  u  b  --  p  a  r  n  g  r  Ti  p  h    (  3  )    of   Section    0  ^    Chapter   3.  .1  0  ,    Illinois    Re- 
vised   Statutes,    provides:- 

"  Motions    for   transfer   to   a    proper   venue 
may   be    supported    and    opposed    by    affidavit. 
In   determining    issues    of   fadt   raised    by 
^J.f.iCavi'iS  ,    any    competent    evidence    adduced 
by   the    parties    shall    also   be    considered. 
The    determination    of   any    '4;.ssue    of   fact    in 
connection    with    a    motion   to   transfer   does 
not    constitute    a    determination    of   the    merits 
of  the    case    or   any   aspect   thereof." 
As    St'?,  ted,    the    only    issue    raised    on    this    appeal    is 
venue.      The    only    evidence    as    to    venue    is    the    affidavit    of 
the    defendant,    which    says    he    is    a    resident    of    Bond    County, 
his    business    is    in    Bond    County,    and    that    all   dealings    and 
transactions    between    himself   and    the    plaintiffs    took    place 
in    Bond    County    and    that    no   part    of   the    transaction   took 
place    in    Madison    County.    There    is    no   evidence    to    the 
contrary,    either   by   affidavit    or    otherwise. 

On   the    record,    this    court    must   affirm    the    order   of   the 
Circuit    Court    of    Madison    County. 

Affirmed  . 


DOVE,    P.    J.    and    V/RIGHT,    J,,    Concur.^ 
PUBLISH    IN   ABSTRACT    ONLY.  ^r- 
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PEOPLE  OF  THE  STATE  OF  ) 

ILLINOIS s  ) 

)    WRIT  OF  ERROR  TO 

Defendant  in  Error,     ) 

}         THE  CRIMINAL  COURT 

Vo  ; 

JAMES  JOHNSON.  )    °^  ^^^^  ^°"^^^» 

) 

Plaintiff  in  Error,     ) 

MR,  PRESIDING  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  a  trial  by  the  court  without  a  jury,  the  appellant 
James  Johnson  and  his  codefendants  Arthur  Clark  and  Harry  Boyd 
were  found  guilty  of  burglary.   Johnson  was  sentenced  to  the 
penitentiary  for  a  term  of  three  to  seven  years,   Clark's 
conviction  was  affirmed  on  appeal  (People  v.  Clark,  30  111,.  2d 
216,  195  N,E„2d  631) o   The  principal  issue  on  this  appeal  is 
whether  Johnson  was  proved  guilty  beyond  a  reasonable  doubt. 

During  the  early  morning  hours  of  October  31,  1961, 
a  Chicago  police  officer,   Edward  Wodnicki,  discovered  that 
a  panel  had  been  drilled  out  and  replaced  in  a  garage  door  at 
the  rear  of  1420  South  Michigan  Avenue,   The  Ethyl  Corporation 
occupied  the  first  floor  of  the  premises  and  the  N„E,C„  Radio 
Corporation  occupied  the  second  floor.   Directly  across  the 
alley  behind  two  garbage  cans  the  officer  discovered  an  axe, 
a  brace  and  a  bit  and  he  also  saw  an  unoccupied  Ford  car 
parked  nearby.   His  suspicions  aroused,  he  concealed  himself 
behind  the  garbage  cans  and  maintained  a  surveillance  from 
about  3o30  a.m.  to  3o55  a,m,  j,  when  he  walked  to  a  nearby 
restaurant  and  telephoned  for  assistance.   That  took  about 
five  minutes.   He  returned  to  the  alley  and  was  soon  joined 
by  two  detectives  who  set  up  a  floodlight  (unlighted) 
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4irected  at  the  garage  docr«   About  4s 45  a^m,    the  drilled 

panel  was  kicked  out  from  the  inside ,  after  which  Clark 

emerged  taking  some  packages  that  were  handed  to  him 

through  the  door.   He  walked  to  the  Ford,  placed  the  packages 

inside „  and  returned  to  the  garage.   After  that  had  been 

repeated  twice,  two  men,  James  Johnson  and  Harry  Boyd, 

emerged  through  the  panel  opening  and  all  three  picked  up 

some  packages  and  started  for  the  caro  At  that  point  the 

police  turned  on  the  floodlight  and  placed  the  three  under 

arrest. 

According  to  Wodnieki,  Johnson  admitted  that  the  brace 
and  bit  had  been  used  to  drill  out  the  panel  and  that  the  axe 
had  been  used  to  knock  out  the  plaster  in  a  stairwells   A 
search  of  Johnson's  person  produced  a  paring  knife  and  a  screw 
driver,  while  Boyd  was  found  to  have  a  paper  upon  which  were 
written  the  words  "NoE.Co  Radio  Corporation,"   Some  58 
packages  were  recovered  by  the  officers  either  in  the  car, 
in  the  hands  of  the  men,  or  just  inside  the  garage  door, 
and  all  but  one,  which  contained  radio  parts,  were  found  to 
contain  transistor  radios.  All  three  men  gave  fictitious 
addresses ,  ■  ■ ,   ■  ...^  ,.-,,,   ,   ,  ...         ,  , ', 

Chris  Marinic  testified  for  the  corporation  that  he 
was  secretary  of  the  N„E,Co  Radio  Corporation,  which  occupied 
the  second  floor  of  the  premises  and  that  when  he  was  summoned 
by  the  police  at  about  4sOO  a.m.,  he  fo'-ind  a  hole  in  the  Afall 
in  the  rear  of  the  building,  in  the  premises  of  another 
corporation,  and  that  the  wall  between  those  premises  and 
the  second  floor  premises  of  the  N.EoCo  Corporation  had  been 
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broken  open  haif=way  between  the  first  and  second  floors,  and 
that  he  foimd  empty  boxes  and  cartons  scattered  about  in  the 
N.E.C.  office.   On  the  basis  of  an  inventory  taken  14  days 
prior  to  the  burglary  it  was  ascertained  that  460  radios,  5 
cameras  and  a  box  of  radio  parts  were  missing.   Of  these  items, 
only  the  box  of  spare  parts  and  57  radios  were  ever  recovered. 

According  to  Johnson  and  his  two  companions 5  they  had 
spent  the  evening  drinking  and  had  bought  a  bottle  of  gin. 
After  that  they  drove  into  the  alley  and  parked  to  drink  it. 
While  so  engaged  they  purportedly  saw  two  men  walking  down 
the  alley  with  packages  in  their  hands,   A  short  time  later 
Clark  left  the  car  to  relieve  himself  and  discovered  some 
packages  piled  up  in  the  alley  outside  the  garage.   He  found 
they  contained  radios  and  returned  to  the  car  to  tell  Johnson 
and  Boyd  of  his  discovery,  whereupon  all  three  went  to  the  spot 
where  the  packages  were  stacked  and  were  arrested.   They 
denied  they  had  been  in  the  building. 

The  defendant  argues  on  appeal  that  the  state's  whole    I 
case  on  breaking  and  entering  the  building  is  based  upon 
circumstantial  evidence  and  that  there  is  no  direct  evidence 
to  indicate  he  entered  the  premises  of  the  N,E„C,  Radio 
Corporation.   The  state's  line  of  inference,  defendant  contends, 
must  be  that  defendant  and  his  companior.s  entered  through  the 
panel  at  the  rear  of  1420  South  Michigan  Avenue,  broke  throtigh 
to  the  stairwell  leading  to  the  second  floor  premises  O'f 
N,E,C,5  stole  the  radios  and  spare  parts,  and  brought  ^hem 
back  through  the  Ethyl  Corporation  premises  to  the  outside 
via  the  drilled  oiit  panel.   An  equally  reasonable  inference 
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from  the  circumstantial  evidence,  defendant  contends,  is  that 
the  two  persons  who   defendant  and  his  companions  testified 
they  saw  going  down  the  alley  carrying  boxes  had  previously 
broken  and  entered  the  Ethyl  Corporation  premises  and  from 
there  had  entered  the  N„EoC.  Radio  Corporation  premises  through 
the  stairwell;  that  they  had  already  removed  most  of  the  radios 
and  had  stacked  the  balance  around  the  drilled  out  panel  entrance 
to  the  Ethyl  Corporation.   Defendant's  argument  is  that  all  he 
and  his  codefendants  did  was  to  subsequently  pick  up  part  of 
the  radios  from  in  and  about  the  panel  entrance.   He  contends 
he  cannot  be  convicted  of  breaking  and  entering  the  N.E.Co  Radio 
Corporation's  premises  with  intent  to  commit  a  felony,  since  the 
proof  establishes  at  most  a  breaking  and  entering  of  the  Ethyl 
Corporation  premises;  that  entry  of  the  Ethyl  premises  could 
not  have  been  accompanied  by  intent  to  commit  a  felony  because 
the  property  of  the  N.E.C.  Radio  Corporation  had  already  been 
stolen  from  the  latter' s  premises  and  abandoned  on  the  Ethyl 
pi!"emises  by  previous  entrants  of  the  building.   He  contends 
further  that  even  if  removal  by  defendant  of  the  boxes  on 
Ethyl's  premises  could  be  deemed  to  constitute  a  felony ^ 
the  gist  of  the  offense  charged  in  the  indictment  is  entering 
the  premises  of  N.E.C.  Radio  Corporations  and  proof  that 
defendant  commttted  some  other  crime  in  some  other  premises 
Would  be  a  fatal  variance.   I.L.P.  Indictments  &  Information,, 
§  113;  People  v.  Dav.  321  111.  552,  152  N.E.  495. 

While  defendants  theory  is  ingenious,,  it  rests  entirely 
upon  the  testimony  of  Johnson  and  his  codefendants  with  respect 
to  the  two  men  and  whether  the  trial  court  believed  their 
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story.   Here  the  words  of  the  Supreme  Court  in  the  Clark  casej, 

supra,  are  applicable  (p,  219)2 

"Where   the  caase  is  tried  without  a  jury^  it  is  the 
function  of  the  trial  court  to  determine  the  credibility 
of  the  witnesses  and  the  weight  to  be  afforded  their 
testimony,  and  where  the  evidence  is  merely  conflicting 
a  reviewing  court  will  not  substitute  its  judgment  for 
that  of  the  trier  of  fact,  (People  v.  McCrearv„  29  111.  2d 
295;  People  v.  Dillon„  24  Illo  2d  122 o)   Here,  there  was 
credible  evidence  fully  establishing  defendant's  guilt  of 
the  crime  charged  and,  what  is  more,  the  trial  court  could 
properly  consider  the  improbabilities  in  defendant's 
explanation  of  his  presence  at  the  scene  of  the  offense, 
and  of  the  manner  of  discovery  of  the  stolen  goods, 
(Cf., People  V,  Oswalds  26  111.  2d  567;  People  v,  Spagnolia. 
21  I  IT,"  2d  455,)   Nor  does  the  fact  of  the  missing  radios 
and  cameras  serve  to  create  a  reasonable  doubt  of  guilt. 
The  gist  of  the  offense  of  burglary  is  the  entering  of  a 
building  with  a  felonious  intent,  (People  v.  Palmer „  26  111,  2d 
^64;  People  v.  Mafficli,  406  Hi.  SlT^, )  and"  the  crime  is 
complete  whether  or  not  anything  is  taken,  (People  v.  Figgers, 
23  111,  2d  516;  People  v.  Dennis.  28  111.  2d  525,)  or  whether 
or  not  items  taken  in  the  burglary  are  recovered,   (People 
V.  Oswald.  26  111,  2d  567,)" 

Defendant  has  made  no  argument  to  rebut  the  existence  of 

the  scrap  of  paper  with  che  words  "N,E,C„  Radio  Corp,"  written 

on  it  found  in  Boyd's  pocket,  and  in  addition  there  is  Johnson's 

admission  to  Wodnicki  to  support  the  judgment  of  the  trial  court. 

It  was  proved  beyond  a  reasonable  doubt  that  defendant  broke 

and  entered  the  building  with  a  felonious  intent. 

Judgment  affirmed. 


Dempsey  and  Sullivan,  J J , ,  concur. 
Abstract  only.) 
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ANNA  MILLER,  ) 

)   APPEAL  FROM 
Plaint  iff "Appellee^  ) 

) 
^  y  SUPERIOR  COURT, 

) 

JOSEPH  SINGER,  d/b/a  SINGER  SHOE  STORE,    )         COOK  COUNTY 


De  f  end  ant -App  e 1 la n t .  ) 

MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT; 

Plaintiff  brought  suit  against  defendant  for  personal 
injuries  alleged  to  have  been  sustained  when  she  stumbled  and  fell 
ov^r  a  fitting  stool  while  a  customer  in  defendant's  shoe  store. 

At  the  close  of  plaintiffs  case,  as  well  as  at  the  close 
of  all  the  evidence,  defendant  moved  for  a  directed  verdicts   Both 
motions  were  denied^   When  plaintiff  moved  for  a  directed  verdict 
at  the  close  of  all  the  evidence,  the  court  reserved  its  ruling. 
The  case  was  submitted  to  the  jury,  but  after  four  hours  of 
deliberation  they  were  recalled^  and, over  defendant's  objections, 
the  court  directed  the  jur^-  to  find  in  favor  of  plaintiff  on  the 
question  of  liability  and  to  retire  to  determine  the  amount  of 
damages^  The  jury  returned  a  verdict  as  directed  and  assessed 
plaintiffs  damages  at  $15,000^00.   Judgment  was  entered  on  the 
verdict o.  Defendant  filed  a.  post^trial  motion  for  judgment  notwith" 
standing  the  verdict  or,  alternatively,  for  a  new  trial.   Both 
motions  were  denied,  and  this  appeal  .£allowecL» 

The  factual  witness ses  were  defendant  who  was  called  as 
an  adverse  witness  by  plaintiff,  and  plaintiff  who  r.escified  in  her 
own  behalf..  The  accident  occurred  about  9s 30  or  10:00  p„m»  on 
January  5,  1956  in  defendant's  shoe  store  at  4016  West  26th  Street, 
Chicago.   The  floor  was  covered  with  wall-^to-wall  gray  carpeting^ 
There  was  a  set  of  standard  shoe  chairs  in  the  center  of  the  store. 
A  shoe  chair  is  mounted  on  chrome  legs,  has  padded  lateral  supports; 
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and  a  foam-cushioned  seato   Used  in  connection  with  the  chair  was 
a  fitting  stool  which  had  a  cushioned  seat  and  a  slanted  portion 
upon  which  the  customer  placed  his  foot  for  fitting.   When  not  in 
use  the  slanted  portion  could  be  pushed  under  the  customer  chair; 
the  remainder  of  the  fitting  stool  with  the  cushioned  seat  extended 
beyond  the  chair„   The  store  was  equipped  with  fluorescent  lights; 
there  is  no  complaint  that  it  was  not  well  lighted <.   Plaintiff  was 
wearing  a  winter  coat  and  carried  a  shopping  bag  and  a  purse.   She 
wore  glasses  (not  bifocals)  and  described  herself  as  a  heavy-set 
woman^   She  admitted  that  she  had  been  in  the  store  a  number  of 
times  during  the  twenty  or  so  years  that  it  had  been  in  the  neighbor- 
hood, and  that  she  had  seen  the  salesmen  use  similar  stools  when 
fitting  her  with  shoes  on  previous  shopping  excursions^. 

There  is  a  conflict  in  the  testimony  as  to  whether 
plaintiff  sat  in  one  of  the  chairs,  as  defendant  testified,  or 
remained  standing  in  front  of  the  third  or  fourth  customer  chair, 
as  she  testified^   She  asked  to  see  a  pair  of  slippers »   Having 
selected  the  pair  she  wished  to  purchase,  she  paid  the  salesman. 
He  put  the  money  in  the  register,  packaged  the  slippers,  and 
brought  them  over  to  her^   As  she  turned  to  walk  out  of  the  store 
she  tripped  and  fell  over  the  cushioned  portion  of  a  stool  which 
had  been  put  under  a  vacant  customer  chair^   She  claims  that  she 
did  not  see  the  stool  until  after  she  fell  over  it» 

Defendant  contends  that;   (1)  the  trial  court  erred  in 
denying  his  motion  for  a  directed  verdict  and  in  denying  his  post- 
trial  motion  for  judgment  notwithstanding  the  verdict  because 
under  the  facts  in  evidence  he  was  not  negligent,  and  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law;  and  (2)  the 
trial  court  erred  in  directing  a  verdict  in  favor  of  plaintiff  and 
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in  denying  defendant's  post-trial,  motion  for  a  new   trial  because 
under  the  facts  the  questions  as  to  defendant's  negligence  and 
plaintiff's  contributory  negligence  were  jury  questions  and  not 
questions  of  law » 

We  agree  with  defendant's  second  contention.   Under  the 
well  established  rule 5  negligence  and  contributory  negligence  are 
questions  of  fact  for  the  jury^   The  judge  is  not  justified  in 
weighing  the  evidence;  that  is  the  function  of  the  jury  where  the 
evidence  is  conflicting^   Genck  v^  McGeath,  9  Ill»  App„.2d  145,  132 
N.E.2d  437  (1956);  Cloudnmi  v.  Beffa,  7  III.  App.2d  276,  129  N.E.2d 
286  (1955). 

Plaintiff  clairas  that  defendant's  failure  to  keep  the 
aisles  and  the  store  area  generally  clear  of  obstructions  and 
hazairds  knovn  to  him  to  be  there,  and  his  further  failure  to  apprise 
plaintiff  of  a  footstool  partially  under  a  customer  chair  when  he 
knew  plaintiff  might  walk  into  it,  constitute  negligence  in  law. 
She  also  contends  t?iat  her  failure  to  look  for  hazards  was  not  an 
otrdssion  of  due  care  by  her  as  a  matter  of  law  and  that  therefore 
she  was  not  contributorily  negligent.^   Upon  the  record  presented 
and  inferences  to  be  dra'wn  therefrom  the  jury  could  have  reasonably 
arrived  at  different  conclusions^   If,  as  defendant  testified ^  the 
fitting  stool,  which  was  cushioned  in  bright  red  and  was  clearly 
visible  against  the  gray  carpeting,  was  partially  under  the 
customer  chair  where,  by  its  construction,  it  was  intended  to  be, 
the  jury  may  well  have  found  that  plaintiff  was  contributorily 
negligent  in  not  seeing  and  avoiding  it^   The  testimony  presented 
a  situation  in  which  neither  negligence  nor  contributor^?- 
negligence  became  questiona  of  law  because  not  all  reasonable  men 
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might  agree  as  to  the  facts.  Wallis  v.  Viilanti,  2  111.  App.,2d  446, 

120  N.E»2d  76  (1954)^   By  the  same  reasoning,  the  trial  court  did 

not  err  in  denying  defendant's  motion  for  a  directed  verdict  and 

in  denying  his  post -trial  motion  for  judgment  notwithstanding  the 

verdict^  .  ..... 

Accordingly  the  judgment  is  reversed  and  the  cause  is 

remanded  with  directions  to  allow  defendant's  motion  for  a  new 

trial.  . ,  .;■• 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

BURKE,  P.J.,  and  BRYANT,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee  5 

V. 

WILLIAM  SMITH  (impleaded)  and 
EDWARD  SMITH  (Impleaded), 


APPEAL  FROM 

CRIMINAL  COURT, 

COOK  COUNTY, 


Defendant  s -Appe 1 lant  s „ 
MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT: 

These  consolidated  cases  arise  out  of  indictments 
returned  to  the  Criminal  Court  of  Cook  County  charging  defendants 
William  Smith  and  Edward  Smith  with  the  offense  of  knowingly  selling 
narcotic  drugs  to  Donald  Dura  otherwise  than  as  authorized  by  the 
Illinois  Uniform  Narcotic  Drug  Act  (Ill„  Rev„  Stat„  1963,  ch.  38, 
§§  22--1-22--49) .   Defendants  were  found  guilty,  as  charged ^  by  a 
jury  and  sentenced  by  the  court  for  a  term  of  not  less  than  ten  years 
nor  more  than  fifteen  years.   This  appeal  followed., 

In  the  early  morning  hours  of  August  28,  1962,  Police 
Officer  Donald  Dura  drove  Salvatore  Monte  (a  former  addict  and  an 
occasional  police  informer)  to  Clark  and  Division  Streets  (a  location 
in  the  Near  North  Side  area  of  Chicago),  where  Monte  claimed  he  would 
be  approached  for  the  purpose  of  making  a  sale  of  narcotics „   About 
3:00  a„m„ ,  while  Monte  was  seated  in  a  restaurant  with  a  friend, 
Teddy  Hall  (also  an  addict  and  a  police  informer),  defendants  entered, 
and  the  four  men  began  discussing  the  difficulty  of  obtaining 
narcotics.   Defendants  agreed  to  take  the  others  to  the  South  Side, 
where  a  purchase  of  narcotics  could  be  made.   However ,  Mon^e  indicated 
that  he  was  waiting  for  someone  to  supply  the  money  with  which  to 
make  the  purchase.   Locating  Officer  Dura  in  an  unmarked  police  car, 
Monte  brought  the  officer  to  defendants  who  agreed  to  arrange  for  the 
sale.   Defendants,  the  officer,  Monte,  and  Hall  drove  in  Edward's  car 
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to  an  alley  near  33rd  Street  between  Indiana  and  Michigan  Avenues, 
where  Edward  parked.   There  is  a  conflict  in  the  evidence  as  to  the 
ensuing  events «   Defendants  claim  that  upon  arrival  Edward  and  Hall 
got  out  of  the  car  and  walked  up  the  alley,  Edward  whistling,  and 
that  shortly  thereafter  "Joe"  appeared  and  gave  Hall  three  five-dollar 
bags  of  heroin.   Hall  gave  the  supplier  $14,00  5  Edward  gave  the 
supplier  fifty  cents  <,  and  Hall  gave  Edward  one  dollar  for  gas.   Later, 
Hall  gave  the  narcotics  to  Officei"  Dura.   According  to  the  officerj 
he  gave  Edward  $15.00  in  marked  currency ^  vrhereupon  Edward  disappeared 
up  the  alley  alone.   Upon  Edward's  return  to  the  car  Monte  took  the 
wheel  and  drove  the  group  north  toward  Ilth  and  State  Streets. 
Officer  Dura  asked  Edward  for  the  narcotics  and  was  given  three  tin= 
foil  packages  containing  the  drugs.   Officer  Dura  then  placed 
defendants  under  arrest.   Upon  searching  Edward  one  of  the  marked 
bills  was  found  on  his  person.   Edward  claims  that  at  no  time  did  he 
have  these  three  packages  in  his  possession.   William  asserts  that  he 
was  drunk  that  evening  and  had  no  idea  what  was  going  on  around  him. 

As  grounds  for  reversal  it  is  first  urged  that  the 
evidence  failed  to  prove  that  the  narcotics  sold  were  opium,.   The 
police  laboratory  analyst  testified  that  the  substance  sold  by 
defendants  was  diacetylmorphine  hydrochloride ,  commonly  referred  to 
as  heroin;  that  it  was  not  opium  nor  a  derivative  of  opium;  that  by 
his  definition  of  "derivative"  the  substance  was  not  a  derivative  of 
opium  because  it  was  not  derived  from  opium.   Defendants  .-_;.rgue  that 
proof  that  the  substance  was  not  a  derivative  of  opium,  or  opium 
itself  is  sufficient  to  destroy  the  prosecution's  case  against 
defendants.   This  contention  is  based  on  the  statutory  deiiaitlon  of 
opium  (111.  Rev.  Stat.  1963,  ch.  38^  §  22=^2  (r)  (4))s   "«Opiun« 
includes  morphine,  codeine,  and  heroin,  and  any  compound,  n-inufacturej 
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salt,  derivative,  mixture,  or  preparation  of  opium,  but  does  not 

include  apomorphine  or  any  of  its  salts „"   The  unlawful  sale  of  heroin, 

of  itself  and  without  any  showing  that  the  substance  is  opium  or  a 

derivative  of  opium,  is  sufficient  to  subject  the  seller  to  criminal 

penalties  under  the  Uniforrr;  Narcotic  Drug  Act„   The  obvious  intent  of 

the  statute  is  to  prohibit  the  unlawful  sale,  not  only  of  any  compound, 

manufacture,  salt,  derivative,  mixture,  or  preparation  of  opium,  but 

also  morphine,  codeine,  and  heroin.   Defendants  have  been  charged 

with  the  unlawful  sale  of  heroin,  and  the  State  proved  that  charge 

beyond  a  reasonable  doubt „   People  v«  Clark,  7  III. 2d  163,  171,  130 

N.E.2d  195  (1955). 

The  remaining  ground  for  reversal  is  that  the  court  admitted 

evidence  of  a  prior  criminal  act,  and  defendants  contend  that  the 

admission  of  this  evidence  constitutes  prejudicial  error.   The  State's 

attorney,  during  the  presentation  of  the  Stage's  case,  elicited 

evidence,  over  the  objection  of  defense  counsel,  that  defendant  Edward 

had  sold  narcotics  on  a  previous  occasion  to  the  State's  witness. 

In  a  substantially  identical  case  involving  a  conviction  for  unlawful 

sale  of  narcotics.  People  v.  Cole,  29  111. 2d  501,  194  N.E.2d  269 

(1963),  the  court  held  that  evidence  of  a  prior  sale  of  narcotics  was 

admissible  as  relevant  insofar  as  it  tended  to  prove  defendant's 

identity,  guilty  knda^ledge,  design,  or  system.   The  court  said  (504-05): 

"Prior  transactions  between  agent  Cook  and  defendant 
strengthened  the  identification  of  defendant  as  the  person 
with  whom  Cook  dealt  on  October  10,  and  tended  to  remove 
any  doubt  that  the  defendant's  conduct  on  Ocrober  10,  if 
the  jury  believed  Cook's  version,  was  inadvertent  or 
innocent.   We  think  that  it  also  showed  the  relationship 
between  the  parties  and  therefore  explained  Cook's  account 
of  the  transaction  of  October  10.   Considering  the  stealth 
with  which  narcotics  transactions  are  conducted,  it  is  not 
likely  that  agent  Cook  could  have  merely  walked  up  to 
defendant,  asked  for  a  spoon  of  heroin,  given  him  $120, 
gone  to  the  Woods  Lounge  and  had  defendant  give  him  the 
heroin.   Yet  this,  in  substance,  is  what  the  agent  said. 


This  account  becomes  plausible j  however,  when  it  is 
explained  that  on  July  20  a  special  employee  introduced 
Cook  to  defendant.   These  special  employees  of  the 
police  are  generally  users  of  narcotics  and  persons  who 
know  the  sellers  and  are  trusted  by  the  sellers o 
Because  of  this  introduction  a  sale  was  allegedly  made 
on  July  20 5  defendant  making  delivery  by  leaving  the 
narcotics  at  a  relay  niail  box.   When  no  arrest  was  made 
for  the  transaction  on  July  20,  this  being  a  common 
practice  of  the  police  in  order  to  locate  the  seller's 
source  of  supply,  the  next  sale  between  Cook  and 
defendant  was  made  with  less  stealth  on  September  26, 
defendant  making  direct  delivery  to  Cook  whom  he 
apparently  trusted  on  the  second  occasion.   These  prior 
transactions  explain  and  lend  credence  to  the  otherwise 
unrealistic  ease  with  which  the  Federal  agent  managed 
the  controlled  sale  on  October  10." 

But  defendants  claim  that  the  testimony  concerning  the  prior  sale  of 

narcotics,  although  it  may  have  been  adm.issible  to  show  guilty 

knowledge,  would  be  proper  only  in  rebuttal,  and  certainly  not  in  the 

State's  case  in  chief.   In  the  Cole  case  the  court  disposed  of  a 

similar  contention  by  saying  (504); 

"Defendant  asserts  that  since  he  admitted  being  with 
agent  Cook  on  October  10,  his  identity  was  not  in  issue 
and  since  he  denied  giving  Cook  a  package  or  receiving 
money,  his  guilty  knowledge  was  not  in  issue^   This 
assertion  overlooks  the  fact  5  however,  that  these  were 
two  elements  to  be  proved  by  the  People  and  there  was 
no  way  of  knowing  what  defense,  if  any,  would  be  interposed. 
(See  2  Wigmore,  Evidence,  3rd  ed.  sec.  307.)   The  People 
cannot  be  required  to  confine  this  evidence  of  prior 
transactions  to  rebuttal  since  there  may  be  no  rebuttal 
if  defendant  offers  no  evidence." 

We  have  considered  the  other  grounds  urged  for  reversal 
but  find  them  without  merit. 

The  judgments  of  the  Crimanal  Court  are  affirmed. 

JUDGI'^ENTS  AFFIRMED. 
BURKE,  P.J.,  and  BRYANT,  J.„  concur. 
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CRIMINAL  COURT 

COOK  COUNTY 


MR,  JUSTICE  BRYANI  DELIVERED  THE  OPINION  OF  THE  COURT: 

This  appeal  comes  from  a  conviction  following  a  jury  trial 
in  the  Criminal  Court  of  Cook  County,  Illinois ^  on  September  20,  1963o 
The  case  was  transferred  to  this  court  from,  the  Supreme  Court  on  April 
1,  1964„ 

The  appellant  was  convicted  of  theft  of  a  tractor  and 
trailer  and  was  sentenced  to  a  term  of  from  five  to  ten  years  in  the 
Illinois  State  Penetentiary ,   On  this  appeal  the  only  complaint  before 
the  court  is  chat  the  conduct  of  the  prosecutor  was  such  as  to  deprive 
the  appellant  of  a  fair  trial. 

The  appellant  was  accused  of  stealing  a  tractor  and  a  trailer 
and  of  driving  it  and  the  contents  of  the  trailer  -  television  sets  and 
radios  -  to  a  warehouse  managed  by  one  Philip  LaPalio„   LaPalio  and  his 
wife  were  arrested  at  the  same  time  as  the  defendant,  though  no  charges 
were  brought  against  them,   LaPalio  was  the  chief  witness  for  the 
defense,  testifying  repesttedly  that  the  defendant  was  not  the  man  who 
drove  the  truck  to  the  warehouse  and  helped  unload  the  televisions  and 
radios „   The  appellant's  objections  concern  the  manner  in  which  the 
State  sought  to  impeach  this  witness » 

The  principal  point  raised  on  the  appeal  is  that  the 
prosecutor  asked  LaPalio  on  cross  examination  whether  or  not  he  was 
arrested  in  connection  with  the  crime  for  which  the  appellant  was  being 
tried.   It  is  the  settled  rule  in  this  state  that  the  credibility  of  a 
witness  may  be  attacked  only  by  proof  of  a  prior  conviction  of  an 
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infamous  crime,  People  v.  Munday,  215  111.  App.  356,  aff'd  293  111.  191^ 
127  N.E.  364  (1919),  People  v.  Parks,  321  111.  143,  151  N.E.  589  (1926), 
37  I^L.Po,  Witnesses,  §  183.   In  this  case,  however,  the  State  did  not 
raise  the  question  of  the  witness'  prior  arrest  for  the  purpose  of 
attacking  his  over-all  credibility,  but  for  the  purpose  of  showing  that 
his  testimony  in  this  particular  matter  might  be  influenced  by  interest, 
bias  or  motive  to  testify  falsely. 

"A  distinction  must  be  made  between  proof  of  conviction  of 
an  infamous  crime  for  the  purpose  of  impeaching  credibility  of  a  witness 
and  the  use  of  arrest  or  indictment  as  evidence  of  bias  or  interest  on 
the  part  of  the  witness."   People  v.  Mason  28  111. 2d  396,  400,  192  N.E.2d 
835  (1963),  20  A,L„R.2d  1421,  1440.   "Apart  from  accomplices  and  co= 
indictees,   a  witness  in  a  criminal  case,  as  well  as  in  a  civil  case, 
may  have  motive  to  testify  falsely  about  a  particular  matter.   No  useful 
purpose  wbuld  be  served  in  undertaking  to  enumerate  even  some  of  the 
innumerable  motives  that  may  exist.   Suffice  it  to  say  that  evidence  of 
such  motive  tends  to  discredit  the  witness  generally."   3  Wigmore, 
Evidence,  Third  Ed.,  §  697. 

Here  the  State  sought  to  show  that  LaPalio  had  such  a  motive 
to  testify  falsely.   It  is  true  that  after  the  arrest  of  the  witness  the 
charges  were  dropped,  but  it  is  also  true  that  nothing  had  occurred 
which  would  prevent  the  prosecution  of  the  witness  from  being  taken  up 
again.   Whether  the  witness  had  taken  part  in  the  crime  is  not  for  us  to 
decide;  the  mere  fact  that  the  witness  was  obviously  suspected  by  the 
State  of  participation  in  the  crime  is  enough  to  permit  the  introduction 
of  the  arrest  to  show  that  he  had  a  motive  to  give  false  testimony. 
Whether  he  was,  in  fact,  lying  was  for  the  jury  to  determine. 

The  appellant  objects  to  the  following  questioning  of  his 
witness,  LaPalio:   "Now  MTo  LaPalio,  do  you  know  what  a  receiver  is?" 


- « .         ij  • 


:i  : 


-3  = 

Over  defense  objections,  the  court  allowed  the  witness  to  answer  and 
the  prosecutor  asked  whether  the  witness  knew  what  a  "receiver  of  stolen 
property;  a  'fence'  was,"   The  witness  answered  in  the  negative „   When 
the  defense  counsel  objected  to  the  question,  the  assistant  state's 
attorney  said 5  "I  am  trying  to  show  this  man's  interest."   As  noted 
above  5  this  is  perfectly  proper  for  the  State  to  do.   The  State  cannot 
effectively  show  that  the  witness  had  a  motive  to  testify  falsely  unless 
it  can  show  what  that  motive  might  be„   The  motive  in  this  case  is  that 
the  witness  was  under  suspicion  of  taking  part  in  this  theft  in  the 
role  of  a  "fence."   Since  the  fact  of  the  arrest  is  admissible,  it  would 
seem  that  the  reason  for  the  arrest  should  also  be  admissible.   Admitting 
only  the  fact  of  the  arrest  would  seem  to  leave  the  jury  up  in  the  air 
as  to  the  significance  of  that  fact.   Showing  in  what  way  the  witness 
might  have  an  interest  in  deceiving  the  court  and  the  jury  allows  the 
trier  of  fact  to  weigh  the  probability  of  the  witness  not  telling  the' 
truth  with  far  greater  accuracy.   The  rule  must  bej,  therefore  5  that  where 
the  State  properly  introduces  the  evidence  of  an  arrest  to  impeach  a 
witness  for  bias,  interest  or  motive  to  testify  falsely,  the  court  in 
its  discretion  may  permit  the  State  to  show  how  it  connects  the  witness 
to  the  crime.   Raper  v.  State,  4  So. 2d  657  (1941).   It  is  true  that  this 
may  prejudice  a  criminal  defendant,  but  the  probative  value  of  the 
evidence  seems  to  far  outweigh  the  possible  harm  done  the  appellant  here. 
It  is  primarily  for  a  trial  court  to  protect  the  defendant  from  evidence 
more  inflamatory  than  probative;  the  trial  court  has  discretion  in  this 
matter.   In  this  case  we  feel  the  trial  court  has  not  abused  its  discretion. 

The  appellant  objects  to  the  State's  impeaching  his  witness, 
LaPalio,  by  asking  him,  "Were  you  present  .  .  .  when  the  police 
arrested  your  wife?"   Assuming  that  the  question  was  improper,  the  court 
said  after  objection,  "Counsel's  remarks  may  be  stricken  and  the  jury  is 
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instructed  to  disregard  them."  We  can  only  assume  that  the  jury 
followed  the  court's  instructions.   The  Supreme  Court  in  People  v, 
Hansen,  378  111.  491,  38  N.E„2d  738  (1942),  held  that  where  a  court 
instructs  a  jury  to  disregard  certain  evidence ;,  a  court  on  appeal  ^ 
absent  special  circumstances,  will  hold  that  the  jury  did  follow 
instructions  and  that  no  prejudicial  error  took  place.   S(ee  also  People 
V.  Serevino,  359  111.  411,  194  N.E„  558  (1935).   This  must  be  the  rule, 
for  if  the  court  indulged  in  the  opposite  assumption  a  jury  trial  would 
be  an  impossibility. 

The  appellant  next  contends  that  he  was  prejudiced  by  the 
evidence  pertaining  to  a  slip  of  paper  found  on  the  person  of  Mrs. 
LaPalio,  not  a  witness  in  this  proceeding,  when  she  was  searched  at  the 
police  station  after  she  was  taken  into  custody.   The  prosecutor 
apparently  was  trying  to  show  additional  grounds  for  Mr,  LaPalio  to  give 
biased  or  untrue  testimony,  to=wit:   he  would  incriminate  not  only 
himself,  but  his  wife  as  well.   But  while  laying  foundation  for  the 
introduction  of  the  paper  into  evidence,  the  prosecutor  learned  from  the 
witness  on  the  stand,  Policewoman  Herb,  that  the  paper  had  been  altered 
since  it  was  taken  from  Mrs.  LaPalio,   He,  therefore,  withdrew  the 
exhibit,  ahd  the  court  said  to  the  jury  at  this  point,  "I  am  going  to 
strike  from  the  record  all  testimony  of  Policewoman  Herb  and  of  this 
last  officer,  with  reference  to  any  papers  that  were  found.   You  are 
instructed  to  disregard  that  testimony," 

When  instructing  the  jury,  the  Court  said^  "If  in  putting  in 
the  evidence  or  in  argument,  counsel  for  either  party  has  made  any 
statement  not  based  upon  evidence,  or  if  counsel  made  any  statement  which 
he  afterwards  withdrew,  or  which  the  Court  afterwards  struck  out,  the 
jury  should  wholly  disregard  such  statements,"   Due  to  these  instructions 
by  the  Court  below,  we  hold  that  the  appellant  was  not  prejudiced  by  the 
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introduction  of  the&e- matters  into  the  proceedings.   People  v„  Hansen 

(supra),  People  v.  Serevino  ( supra ,)o 

The  appellant  makes  the  final  claim  that  the  assistant 

state's  attorney's  final  argument  was  so  inflammatory  that  it  denied 

him  a  fair  trial.   The  assistant  state's  attorney  said  in  part; 

"Examine  their  testimony  (the  police  officers)  in  contrast  to 
the  gentlemen- -and  I  use  the  term  loosely=~who  took  the  stand 
for  the  defendant.   He  raised  his  right  hand  to  God  and  he 
swore  to  tell  the  truth  on  each  and  every  question.   You  heard 
the  examination  and  the  questions  asked  him;  about  three  of 
them,  about  being  in  custody  and  so  forth;  each  and  every 
question  that  was  propounded  to  him,  the  answers  that  he  gave-=-= 
and  he  realized  he  was  under  oath==he  looked  right  in  the  face  of 
God  and  he  told  an  untruth.   There  is  no  question  about  it„ 

"He  has  a  lot  to  win  or  lose.   His  case  was  dismissed.   But  if 
he  would  have  got  on  that  stand  and  told  you  that,  "This  is  the 
man  that  did  this'  he  would  be  indicted  the  day  after  tomorrow; 
because  I  would  present  evidence  before  the  grand  jury.   This 
is  the  reason  that  he  lied." 

Normally  such  a  statement  in  a  closing  argument  would  call  for  reversal. 

There  is  an  exception,  however,  thac  where  the  defense  attorney  made 

reference  to  the  witness"  motive  for  telling  the  truth  in  closing 

argument,  the  State  has  a  right  to  answer.   The  defense  attorney  opened 

the  door  to  this  strong  closing  argument  by  the  assistant  state's 

attorney  with  his  own  closing  argument. 

"What  interest  does  Mr.  LaPalio  have  in  the  outcome  of  this 
case?  .  .  .  Why  should  he  stick  his  neck  out  and  tell  a 
lie.   .  .  .  How  is  it  going  to  hurt  Mr.  LaPalio  to  say,  'This 
is  the  man'  if  he  was  the  man?  What  does  he  have  to  lose?" 

Where  the  defense  has  made  such  a  closing  argument,  the  State  has  a  right 

to  tell  the  jury  what  the  witness  did  have  to  lose.   This  barkens  back 

to  the  witness"  bias,  interest  or  motive  for  not  telling  the  truth.   It 

is  true  that  the  State  first  introduced  the  witness'  motive  or  interest 

into  the  case.   The  defense  had  a  right  to  answer  the  State's  theory  on 

closing  argument  5  but  the  State  has  a  right  to  answer  the  defense's 

argument  as  well„   People  v.  McElroy,  30  111. 2d  286,  196  N,E.2d  651 

(1964),  People  v.  Brown,  30  III. 2d  297,  196  N.E.2d  664  (1964). 
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We  hold,  therefore,  that  the  conduct  of  the  assistant 
state's  attorney  at  the  trial  was  not  such  as  to  deprive  the  appellant 
of  a  fair  trial.   Judgment  is  affirmed. 

JUDGMENT  AFFIRMED, 

BURKE,  P.J,,  and  FRIEND,  J.,  concur. 
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V. 

EARL  WILLIAMSON, 

Defendant -Appellant . 
MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT: 

Defendant,  Earl  Williamson,  was  arrested  on  April  2,  1961, 
and  indicted  on  a  charge  of  armed  robbery.   At  his  arraignment 
defendant's  case  was  set  for  trial  on  July  7,  1961,   On  July  7, 
however,  the  judge  to  whom  the  case  was  assigned  was  on  vacation  and 
would  not  return  until  August  7.   The  judge  who  was  hearing  the 
vacationing  judge's  call  on  that  day  suggested  that  the  parties  wait 
until  the  vacationing  judge  returned  because  he  had  a  large  call  and  a 
jury  trial  would  take  time;  this  suggestion  was  based  on  the  fact  that 
the  Four  Term  problem  was  not  involved  because  a  jury  trial  could  have 
been  had  within  the  statutory  period  if  the  parties  waited  until  the 
vacationing  judge's  return.   Defendant  then  had  a  private  conference 
with  his  attorney  and  upon  their  return  counsel  informed  the  court  that 
defendant  wanted  to  waive  a  jury  trial  if  the  case  could  be  tried 
immediately.   The  court  then  admonished  defendant  that  he  had  a  right 
to  be  tried  by  a  jury,  but  defendant  himself  stated  that  he  would  waive 
a  jury  and  executed  a  jury  waiver.   Defendant  was  found  guilty  and 
sentenced  to  five  to  ten  years  in  the  penitentiary. 

On  Saturday,  April  1,  1961,  about  8:30  or  9:00  P.M.,  Mamie 
Lanier,  the  prosecuting  witness,  was  walking  to  her  mother's  house 
after  leaving  a  nearby  movie  theater.   She  testified  that  as  she  was 
passing  a  vacant  lot  in  the  3800  block  of  Cottage  Grove  Avenue,  Chicago, 
the  defendant,  who  was  in  the  lot,  ordered  her  to  stop.   She  stated 
that  she  stopped  when  she  saw  defendant  holding  a  "long,  silver-looking 
gun"  in  his  hand.   She  called  for  help  to  a  passerby,  but  that  person 
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fled.   Defendant  ordered  her  into  the  Lot  and  she  walked  part  way  in; 
defendant  then  grabbed  her  arm  and  pulled  her  further  into  the  lot. 
She  stated  that  he  demanded  her  money  and  that  she  gave  him  $18  which 
she  had.   Mrs.  Lanier  testified  that  defendant  then  perpetrated  a 
sordid,  vile  sex  act  upon  her  person  and  also  threatened  to  make  her 
undress  and  run  down  the  alley  naked.   He  dropped  this  demand  and  let 
her  go  after  she  pleaded  with  him  and  said  that  she  would  not  go  to  the 
police.   Mrs.  Lanier  then  proceeded  to  a  nearby  tavern  and  asked  the 
bartender  if  he  could  get  someone  to  walk  her  home. 

Upon  arriving  at  the  apartment  building  in  which  her  mother 
lived  a  short  while  after  the  incident,  Mrs,  Lanier  stated  that  she 
stopped  on  the  second  floor  of  the  building  and  had  a  conversation  with 
her  aunt.   After  leaving  her  aunt,  she  was  proceeding  to  the  third 
floor  where  her  mother  lived,  when  she  saw  defendant  standing  up  there. 
He  called  but  she  ran  back  downstairs  to  her  aunt's  apartment  and 
called  police;  there  was  no  response  to  this  call. 

On  the  following  day,  April  2,  about  2:00  P.M.,  after  Mrs. 
Lanier  had  fixed  dinner  for  her  aunt  on  the  second  floor,  she  was 
informed  by  her  sister  that  a  man,  who  turned  out  to  be  the  defendant, 
was  knocking  on  her  mother's  door  asking  for  her  by  name.   After  he 
left,  the  police  were  again  called  and  Mrs.  Lanier  waited  for  them 
outside  the  building.   Officer  Peter  Santoro  responded  to  the  call  and 
Mrs,  Lanier  gave  him  a  description  of  the  gun  which  defendant  was 
carrying  the  night  before.   She  entered  the  squad  car  and  they  toured 
the  neighborhood  for  a  short  while,  when  they  came  upon  the  defendant  in 
the  3800  block  of  Cottage  Grove  Avenue,  a  short  distance  from  where  the 
incident  testified  to  by  Mrs.  Lanier  had  occurred.   Defendant  was 
ordered  to  stop,  was  searched  and  the  gun  which  Mrs.  Lanier  had  previously 
described  to  the  officer  was  recovered,  at  which  time  he  was  plac-ed  under 
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arrest. 

Mary  Tomlin,  Mrs.  Lanier's  mother,  testified  that  defendant 
knocked  on  her  door  about  2:30  Sunday  afternoon,  asking  for  Mrs.  Lanier 
by  name.   She  stated  that  she  would  not  open  the  door,  that  she  asked 
who  it  was,  and  that  defendant  described  himself  as  "Clifford."   She 
told  him  that  Mrs.  Lanier  was  not  there  and  to  go  away.   As  he  proceeded 
downstairs  Mrs.  Tomlin  opened  the  door  and  saw  defendant  descending  the 
stairs.   He  turned,  spoke  to  her,  she  told  him  to  leave  and  he  left. 
She  next  contacted  Mrs.  Lanier  on  the  second  floor  and  then  called  the 
police. 

Officer  Santoro  testified  that  he  responded  to  the  call.   He 
met  Mrs.  Lanier  at  the  building  where  her  mother  lived  and  Mrs.  Lanier 
gave  him  a  description  of  the  gun  in  question.   The  gun  which  was  shown 
to  him  at  trial  was  identified  by  the  officer  as  the  one  recovered  from 
defendant  at  the  time  of  the  arrest. 

Defendant  testified  that  he  met  Mrs.  Lanier  at  about  the  same 
time  and  place  as  she  said  the  incident  occurred,  but  that  he  then  asked 
her  to  have  a  drink  with  him  at  a  nearby  tavern,  which  offer  she 
accepted;  Mrs.  Lanier  denied  this  at  trial.   He  further  stated  that  he 
had  known  Mrs.  Lanier  for  some  time  prior  to  this  evening,  having  had 
drinks  together  on  five  or  six  prior  occasions;  this  also  was  denied  by 
Mrs.  Lanier.   A  drinking  friend  of  defendant,  Willie  Beverly,  and 
another  friend,  Joseph  Townsend,  testified  that  there  was  a  party  in  the 
tavern  on  the  night  in  question  and  that  defendant  was  there  in  the 
company  of  Mrs.  Lanier,  until  about  9:30,  at  which  time  Mrs.  Lanier  left 
alone.   They  stated  that  defendant  stayed  in  the  tavern  until  about 
10:00  or  a  little  after. 

Defendant  admitted  that  he  talked  to  Mrs,  Tomlin  Sunday 
afternoon,  but  stated  that  the  reason  he  went  there  was  to  see  if  Mrs. 


ti.i:-'    .        ;   •    )   v; 


.4- 

Lanier  had  arrived  home  safely  the  night  before.   He  also  stat&d   that  the 
reason  he  had  the  gun  on  his  person  when  he  was  arrested  was  because 
he  was  going  to  pawn  it  with  a  friend  of  his  for  a  few  days.   He  stated 
that  Mrs.  Lanier  could  not  have  seen  the  gun  prior  to  the  time  of  the 
arrest  because  Sunday  was  the  first  time  that  he  had  it  and  he  had  not 
seen  Mrs,  Lanier  on  Sunday  prior  to  the  time  of  the  arrest.   He  further 
stated  that  he  gave  his  name  as  "Earl"  when  it  was  requested  by  Mrs. 
Tomlin  at  her  apartment  door. 

Defendant  first  maintains  that  he  was  not  properly  advised 
of  his  right  to  a  trial  by  jury  and  that  his  waiver  thereof  was  made 
under  coercion  and  without  proper  knowledge  as  to  his  rights. 

While  it  is  true  that  a  jury  trial  can  be  waived  only  if  it 
is  understandingly  made.  People  v.  Fisher^  340  111,  250,  nothing  in  the 
record  here  shows  that  defendant  acted  ignorantly  or  under  coercion,. 
The  trial  judge  had  a  busy  schedule  and  a  jury  trial  would  involve  a 
g^eat  deal  of  time.   Since  the  Four  Term  problem  was  not  involved,  the 
People  could  have  waited  until  the  vacationing  judge  returned  before 
prosecuting  defendant,.   Further,  no  reduction  in  defendant's  bond  was 
requested,.   He  consequently  had  a  free  choice  of  waiting  for  a  jury 
trial  or  of  being  tried  by  the  court  immediately.   There  is  no  question 
of  coercion  involved. 

The  record  shows  that  defendant  knowledgeably  waived  a  jury 
trial.   After  a  private  conference  with  his  counsel,  the  latter  informed 
the  court  that  defendant  would  waive  a  jury  trial  if  his  case  could  be 
tried  immediately^   The  court  thereupon  advised  defendant  that  he  could 
have  a  jury  trial  if  he  wanted  one  and  that,  if  found  guilty  by  the 
jury,  the  court  would  then  fix  the  punishment.   Defendant  promptly 
replied  that  he  wished  to  waive  a  jury  and  executed  a  jury  waiver.   From 
the  foregoing  it  is  evident  that  defendant  knew  of  his  rights  and  knew 
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what  he  was  doing  when  he  executed  the  waiver. 

The  second  matter  raised  by  defendant,  that  of  having  been 
convicted  on  unbelievable  testimony  which  raised  a  reasonable  doubt  as 
to  his  guilt,  involves  the  question  of  credibility.   The  testimony  of 
the  witnesses  on  the  material  issues  of  this  case  is  totally 
contradictory  and  cannot  be  reconciled.   It  was,  consequently,  the  duty 
of  the  trial  court  as  the  trier  of  fact  to  determine  the  credibility  of 
the  witnesses  and  the  weight  to  be  given  to  their  testim6ny;  a 
reviewing  court  will  not  substitute  its  judgment  for  that  of  the  trisjl 
court  where  the  testimony  conflicts,  but  will  examine  the  evidence  in 
the  case  and  if  it  is  so  improbable  or  unsatisfactory  as  to  raise  a 
reasonable  doubt  as  to  the  defendant's  guilt,  the  conviction  will  be 
reversed.   People  v.  Coulson,  13  111. 2d  290;  People  v.  Tensley,  3  111. 2d 
615;  People  v.  Williams,  414  111.  414. 

It  cannot  be  said  as  a  matter  of  law  that  the  acts  of 
defendant  as  testified  to  by  Mrs.  Lanier  and  Mrs.  Tomlin,  those  of  being 
seen  at  the  home  of  the  victim  immediately  after  the  incident  and  again 
the  next  day^  are  such  that  would  create  the  impression  that  they  are 
contrary  to  the  laws  of  human  nature.   While  any  attempt  to  ascertain 
why  the  defendant  would  want  to  return  to  see  the  victim  would  be  mere 
conjecture,  the  fact  remains  that  there  do  exist  many  reasons  for  such 
actions  which  are  not  inconsistent  with  ordinary  human  behavior. 
Perhaps  he  wanted  to  insure  that  Mrs.  Lanier  would  not  go  to  the  polica. 
While  this  example  is  not  given  as  the  reason  why  he  would  want  to 
return,  the  existence  of  such  a  plausible  reason  negates  the  possibility 
that  such  acts  are  contrary  to  the  laws  of  human  behavior.   And  this 
position  Ls  supported  by  the  fact  that  defendant  gave  the  name  of 
"Clifford"  to  the  victim's  mother  and  the  fact  that  he  was  arrested  in 
the  same  area,  in  fact  on  the  same  block,  as  the  incident  occurred;  if 
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he  did  not  see  fit  to  flee  the  area,  it  certainly  does  not  seem  so 
unreasonable  that  he  would  want  to  talk  to  the  victim.   Further,  the 
fact  that  he  knew  Mrs.  Lenier's  name  and  address  does  not  sound  of 
improbability;  it  is  a  common  occurrence  in  highly  populated  areas  where 
one  person  knows  the  name  and  address  of  another,  whereas  that  other 
person  is  completely  unaware  of  that  fact.   On  the  whole,  it  cannot  be 
said  that  the  conditions  testified  to  by  Mrs.  Lanier  and  Mrs.  Tomlin 
are  so  improbable  as  to  be  inconsistent  with  defendant's  guilt. 

The  cases  cited  by  defendant  in  support  of  his  position  that 
the  People's  evidence  is  inherently  improbable  are  distinguishable  on 
their  facts  from  the  case  at  bar.   They  may  be  divided  into  three 
categories.         ■     •    ^ 

In  the  first  group  are  the  cases  of  People  v.  Coulson,  13 
111. 2d  290,  and  People  v.  Buchholz,  363  111.  270.   In  each  case  the 
reversal  was  based  upon  the  unbelievable  actions  of  the  victim 
following  the  alleged  crime.   Further,  the  character  and  reputation  of 
the  victim  was  questioned  by  the  reviewing  court.   In  the  Coulson  case, 
the  victim  of  the  robbery  was  in  jail  at  the  time  that  he  testified 
and  had  been  drinking  before  the  robbery.   Also,  the  victim  claimed 
that  the  defendant  drove  him  home  after  the  robbery  to  get  some  more 
money  and  that  the  defendant  obligingly  waited  outside  while  the 
victim  went  into  the  house.   In  the  Buchholz  case,  the  court  noted  that 
the  victim  was  indifferent  when  she  testified  to  the  lascivious  acts 
committed  in  her  presence  by  the  defendant.   Also,  she  failed  to  phone 
the  police  until  20  hours  after  the  crime.   In  each  case  it  was  the 
actions  of  the  victim  that  heavily  influenced  the  court. 

The  closely  scrutinized  "sex  cases"  make  up  the  second 
group.   Indecent  liberties  with  a  child  were  the  charges  in  People  v, 
Williams,  414  111.  414,  and  People  v.  Hinton,  14  111. 2d  424.   The 
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competency  of  the  complaining  witness  was  questioned  in  the  Hinton 
case,,   In  the  Williams  case,  there  was  no  corroboration  of  the  13-year- 
old  vindictive  girl  who  was  the  victim.   In  the  case  of  People  v. 
O'Connor,  412  111.  304,  the  23-year=old  alleged  rape  victim  drank  with 
the  defendant  before  and  after  the  incident  and  failed  to  report  the 
incident  to  police  until  eleven  days  later. 

In  the  cases  of  People  v.  Botulinski,  383  111.  608,  and 
People  V.  Magnafichi,  9  111. 2d  169,  the  reviewing  court  believed  the 
People's  evidence  but  came  to  the  conclusion  that  there  was  not  enough 
evidence  to  convict.   This  is  true  also  in  the  cases  of  People  v. 
Fontana,  356  111.  461,  and  People  v.  Ware,  23  111. 2d  59. 

In  the  case  at  bar,  however,  none  of  the  above  situations 
present  themselves. 

Finally,  there  was  ample  corroboratory  evidence  in  this  case 
to  warrant  the  trial  judge's  believing  the  People's  evidence  and  dis- 
believing that  of  defendant  and  therefore  to  support  a  finding  of 
guilty.   Defendant  testified  that  Sunday,  April  2,  was  the  first  day  that 
he  had  the  gun  in  his  possession.   He  further  stated  that  Mrs.  Lanier 
could  not  possibly  have  seen  the  gun  before  the  time  of  the  arrest  because 
he  did  not  see  her  on  Sunday  prior  to  that  time.   And  yet,  Mrs.  Lanier 
gave  Officer  Santoro  a  very  accurate  description  of  the  gun  before  the 
time  of  the  arrest,  to  which  the  officer  testified  at  trial.   Not  only 
did  this  corroborate  the  testimony  of  the  prosecuting  witness,  but  it 
also  cast  a  very  serious  doubt  on  the  credibility  of  defendant  as  a 
witness,  and  therefore  on  his  entire  story.         ■  -    ■'-■ 

For  these  reasons  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 

FRIEND,  J.,  and  BRYANT,  J.,  concur. 
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APPEAL  FROM 

CRIMINAL  COURT 

COOK  COUNTY 


49792 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 

V, 

JOHN  ELTON  JACKSON, 

Defendant-Appellant . 
MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT: 

This  is  an  appeal  from  the  Criminal  Court  of  Cook  County, 
Illinois,  where  the  appellant,  on  November  28,  1958,  was  found  in  a 
trial  without  jury  to  be  guilty  of  the  unlawful  sale  of  narcotic  drugs, 
and  was  sentenced  to  ten  to  fifteen  years  in  the  Illinois  State 
Penitentiary.   The  appellant  contends  first,  that  his  conviction  was 
not  proved  beyond  a  reasonable  doubt,  and  second,  that  a  chemist's 
report  was  admitted  at  the  trial  contrary  to  the  rules  of  evidence. 

The  facts  of  the  case  are  as  follows:   the  appellant,  John 
Elton  Jackson,  was  accused  of  selling  narcotics  to  James  S.  Bailey,  a 
federal  narcotics  agent.   Bailey  testified  that  he  was  introduced  to 
the  appellant  at  the  Meadows  Lounge  on  east  35th  Street,  Chicago, 
Illinois,  on  August  22,  1958,  by  Dennis  Christian,  a  special  employee 
of  the  federal  government,   Bailey  further  testified  that  on  the  same 
day  he  drove  the  appellant  along  with  Christian  to  a  corner  on  the 
south  side  of  Chicago,  where  the  appellant  left  the  car  and  returned 
shortly  thereafter  with  a  package  which  he  gave  to  Christian  and  which 
Christian  immediately  gave  to  Bailey.   Bailey  took  $400.00  from  his 
shirt  pocket  which  he  gave  to  Christian,  and  Christian  gave  the  money 
to  the  appellant  who  then  got  out  of  the  car.   While  this  sale  was 
taking  place,  Bailey  was  driving  the  car  around  the  neighborhood. 

Bailey  then  proceeded  to  a  meeting  with  other  agents  where 
the  package  given  him  by  Jackson  was  field  tested.   The  test  showed 
the  contents  of  the  package  contained  narcotics,  and  the  package  was 
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sent  to  the  chemist's  office  for  analysis. 

The  appellant,  testifying  on  his  own  behalf  said  that 
Christian  told  him  to  take  a  package  to  his  (Christian's)  wife  at  51st 
Street  and  the  elevated,  and  that  having  done  so,  Christian  sold  the 
package  to  Bailey.   He  testified  that  he  was  paid  $15.00  for  delivering 
the  package,  but  did  not  know  what  was  in  it.   The  appellant  denies 
meeting  the  federal  agent  Bailey  at  the  Meadows  Lounge,  and  Bailey 
testified  that  he  was  never  near  the  elevated  platform  during  the  night 
in  question. 

The  third  party,  Dennis  Christian , was  not  called  upon  to 
testify  during  the  trial. 

The  appellant  claims  he  cannot  be  convicted  of  this  crime 

unless  the  State  can  bring  in  some  other  evidence  to  support  federal 

agent  Bailey's  testimony.   Otherwise,  his  argument  states,  "there  is  a 

definite  lack  of  evidence  to  convict  the  defendant."  The  appellant 

then  cites  two  cases  where  convictions  were  reversed  on  appeal  because 

the  complaining  witness'  testimony  was  uncorroborated,  Keller  v.  People, 

204  111.  604,  68  N.E.  512  (1903),  People  v.  Freeman,  244  111.  590,  91 

N.E.  708  (1910).   The  difficulty  with  these  cases  is  that  they  deal 

with  sex  offenses  against  young  girls  thirteen  and  eight  years  of  age, 

respectively.   Clearly  in  those  cases  some  corroboration  is  required. 

It  has  long  been  the  general  rule  in  Illinois  that  the  testimony  of 

one  credible  witness  is  enough  to  sustain  a  conviction.   People  v. 

Anthony,  28  111. 2d  65,  190  N.E, 2d  837  (1963),   The  Anthony  case, 

similar  on  its  facts  to  the  present  one,  read  at  page  69: 

"It  was  not  necessary  that  Parker  be  corroborated  as 
to  the  details  of  the  sale  itself,  as  we  have  held 
that  a  conviction  can  be  based  upon  the  testimony 
of  a  single  credible  witness." 

There  was  a  similar  holding  in  People  v.  Guido,  25  111. 2d  204,  184 

N.E. 2d  858  (1962).   There,  as  here,  the  appellant  claimed  that  he 
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could  not  be  convicted  on  the  uncorroborated  testimony  of  the  federal 

narcotics  agent.   The  Court  said,  at  page  208: 

"We  see  no  merit  in  this  claim  inasmuch  as  it  has  been 
repeatedly  held  that  the  testimony  of  a  single  witness, 
if  it  is  positive  and  the  witness  credible,  is  sufficient 
to  convict  even  though  it  is  contradicted  by  the  accused," 

There  was  nothing  so  inherently  improbable  about  the 
testimony  given  by  federal  agent  Bailey  that  a  court  could  not  reasonably 
believe  his  testimony  instead  of  that  given  by  Jackson.   The  appellant 
has  not  shown  the  State  did  not  prove  its  case  beyond  a  reasonable  doubt. 

As  a  second  ground  for  reversal  the  appellant  claims  that  the 

chemist's  report  which  stated  that  the  contents  of  the  package  sold  to 

Bailey  by  the  appellant  contained  heroin,  was  improperly  before  the 

court.   We  quote  from  the  record: 

MR,  WEBER:   Q.   Do  you  have  the  chemist's  report?     -  •- 

Will  you  stipulate  to  the  chemist's 
list? 


MR,  KILROY; 
MR,  WEBER: 
MR,  KILROY; 

MR,  WEBER: 
MR.  KILROY; 
MR.  WEBER: 

MR,  KILROY; 

MR,  WEBER: 


I  don't  know  yet.   Let's  see  what  is 
on  it. 

Here. 

(Handing  document  to  counsel,) 

Judge,  I  will  admit  the  field  test  but 
I  would  like  to  see  a  better  connection 
with  what  he  is  offering  and  the  test  as 
submitted  by  the  chemist. 

That  would  require  my  bringing  in 
Agent  Graf,  which  I  can  do. 


Go  ahead  now.   Proceed, 
it  out. 


We  will  thrash 


Then  stipulated  between  the  parties  that 
People's  Exhibit  Number  lA  was  examined 
by  Agent  Fonner,  who  is  a  chemist  and  his 
qualifications  would  be  admitted? 

I  know  the  gentleman,  yes. 

And  that  he  inspected  Exhibit  Number  lA 
and  found  the  above,  found  People's  Exhibit 
lA  to  be  21.2  per  cent  heroin,  calculated  as 
heroin  hydrochloride  monohydrate. 


ij-j. .  !  .    ,  -i. 
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The  appellant  claims  that  the  only  thing  his  counsel 
stipulated  to  was  that  Agent  Fonner  was  a  qualified  chemist.   The  State 
claims  that  the  stipulation  went  to  the  contents  of  the  report  as  well. 
From  the  conversation  quoted  above,  it  is  difficult  to  know  what^ 
appellant's  counsel  intended  in  his  stipulation,  but  we  are  persuaded 
by  the  fact  that  he  offered  no  objection  to  the  assistant  state's 
attorney  reading  the  results  of  the  report  into  the  record.   This 
indicates  to  us  that  he  intended  to  stipulate  to  the  fact  that  this 
is  what  the  report  contains.   Moreover ,  since  there  was  no  objection 
to  the  introduction  of  the  chemist's  report  into  evidence  at  trial, 
the  appellant  cannot  raise  the  question  for  the  first  time  on  appeal. 
People  V.  Polk,  19  111. 2d  310,  167  N.E.2d  185  (1961),  People  v.  Jones, 
16  111. 2d  569,  158  N.E.2d  773^(1959). 

We  find,  therefore,  that  the  appellant's  claims  on  this 
appeal  are  without  merit  and  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 

BURKE,  P.J.,  and  FRIEND,  J.,  concur. 
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Ai^PELLATS    CCUn.T    OF    ILLINCIC 
FI7TH    IJIGTl-oICT 


CM  A    FRAZS:-,,, 

F  la  i  n  t  i  f  f  -  A  p  p  e  1 1  e  e  :, . 
-vs  - 
TI-:OMAS    A.    FRAI.ER,     SR. 

Defendant-Appellant 


^Z  I-A-^  ^os^-Xn^ 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
RANDOLPI-I    COUWTY 


DOVE.    P.J. 

Tae  complete  abstract  filed  in  this  Court  on  June  30, 
1S64,  by  appellant,  is  as  follows,  omitting  the  title  of  the 
case  : 


AESTRACT    OF    RECORD 
I N  D  E  X    T  O    R  E  C  OR  D 

Answer  and  Counterclaim  „.  c  .o.  o «...,..  o , . .  Pages  13,   14  and  15 

Answ^er  to  Counterclaim .c...., ...o...  oPage  13 

Answers  to  Interrogatories  , , .  o  o  <, » ...,,«<,  o  c  o . .  Pages  19  and  20 

Appeal  Eond. ,  o . ,  „ » . . . » o » o o o . , Pages  37,  38,  39  and  40 

Clerk's  Certificate ,....„ „ . . . .  Pa  ges.4'4  and  45 

Complaint , .....  o .....,.,..., , , .  n , . . . .  Pages  1-3 

Judge 's  Certificate, . . . . , o ......  = , Page  43 

Judge 's  Docket  Minutes, .,. .Pages  41  and  42 

Motion  for  Leave  to  Amend  Complaint, ,..,,.  Page  8 
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Motion  for  Crder  Fixing  Appeal  Bond 

and  for  Crder  approving  Appeal  Bond 

with  Certificate  of  ServicOo . » » . . « o Pages  30  and  31 

Motion  to  Disraiss  , c = Page  6 

Motion  to  Dismiss. .  o  o ........ o.. , , . . . .  Page  7 

Motion  to  Dismiss  Defendant's  Motion 

for  Order  Fixing  Appeal  Bond o Page  34 

Motion  to  Dismiss  Order  for  Change 

of  Venue  ....  .<,... Pages  23  and  24 

Kdioe  of  Argument  on  Petition ,....»... Page  12 

Notice  of  jft.ppeal  with  Certificate  of 

Service. . . , o ....  o  o .Pages  26  and  27 

Notice  of  Petition  of  Motion  to  Set 

an  Appeal  Bond  and  Request  to  Approve 

said  Appeal  .:,ond  with  Certificate  of 

Service  e...... Pages  28  and  29 

Crder  Allowing  Amendment  to  Complaint .............  Page  9 

Order  Approving  !Eond  ................c............  Page  36 

Ox'der  Denying  Petition  for  Change 

of  Venue  ..  =  ..., o Page  25 

Order  Setting  Bond  ......................o..........  Page  35 

Pe'.ition  for  Change  of  Venue  and 

Certiyj.c  ate  oi'  Cervico  « . , ...,,...,,  c  o .  c .  o ..  n . .  Pages  21  and  22 

Petition  to  Visit  Children  t,coo5..o.oo......3..<.o»o    ..  oPages  10  and  11 

Praecipe  v/ith  Certificate  of  Ser'/ice  ,.oo..o..o.c...o...  Pages  32  and  33 
Request  for  /  nswers  to  Interrogatories. ..  o ..  c ....... .  Pages  17  and  18 

Summons  o.oc.o.oo..ooo,.o. .Pages  4  and  5 

R-ule    6    of   this    Court   provides: 

"The   party   prosecuting    an    appeal   in   this    court    shall 
furnish    an   abstract    of   the    record    on    appeal,     referring 
to    the   pages    of   the    record    by    numerals    on   the    margin. 
If   the    record    contains    the    evidence    it    shall   be    con- 
densed   in   narrative    form    so   as    to   present    clearly    and 
concisely    its    substance.       The    abstract    shall   be    pre- 
ceded   by    a    complete    index,     alphabetically    arranged, 
indicating   the    nature    of   each    exhibit,     i.e.,    './ill.    Trust 
Deed,     Contract,     and    the    like,     and    the    page    on    which    it 
may    be    found,     and    giving   the    names    of   the    witnesses 
and    the   pages    of   the    direct,     cross    and    redirect   ex  amina- 
t  i  o  n ,       The    abstract    need    only    be    sufficient    to   present 
fully    ever.y    error    relied    upon .        Matters    in    the    record    on 
appeal   not    necessary    for    a    full   understanding    of    the  qu3S  •• 
tians   presented    for    decision    shall   not    be    abstracted.       Up- 
on   motion    and    good    cause    shown    after   the    filing    of   the 
record    on    appeal,    the    court    or    a    judge    thereof   in   vacation 
may    dispense    with    the    furnishing    of    an   abstract    or    with 
the    abstracting    of    matters    in    the    recora,     even    though    they 
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are    to    be    considered    on^    appeal.       The    abstract 
will    be    taken   to   be    accurate    and    sufficient   unless 
the    opposing   party    files    an   additional   abstract, 
making    nececsary    corrections    or    additions.       The 
additional    abstract    may    be    filed    without    order    of 
court.  " 

Rule    8    (1)    -    "]?orniat    of   Abstracts    and    Zriefs",    pro- 
vides   that   the    names    of    att  orneys    filing    any    abstract 
or    brief    shall    also    appear    at    the    conclusion   thereof. 


VvTha t   this    rule    provides    is    that    a   party   prosecuting    an 
appeal   to   this    Court    shall   present    an   abstract    sufficient   to 
present    fully    every    error    relied    on   for    reversal.       Everything 
necessary    to    decide    the    questions    raised    on    appeal    must    appear 
in   the    abstract.       The    rule    has    been    adopted    to   promote    the    work 
or    the    Cour'; ,     and,     since    it    has    the    force    of    law,     failure    to    com- 
ply   V, herevvith    warrants    a    court    of    review    in    affirming   the    judg- 
ments      (Thillens,     Inc.,     vs.     Dept.     -financial    Institutions,     24 
Hi.     2d    110,     115). 

In    Spain    v.     Thomas,     49    Illo    A  pp.     249,     an    index    of    the 
Record    on   /;. ppeal   v/ill   be    found    similar    to   the    one    in   the    instant 
case.       The    court    said    that    it    was    misnamed    an    "Abstract    of    Re- 
cord. "     "Under    numerous    decisions      of   Appellate    Courts,  "   said 
the    court,     (p.     250),     "this    index    cannot    be    regarded    as    an    Ab- 
stract   of    ilecord,     and    the    judgment    of    the    court    below    must    be 
affirmed    on    the    ground    that    no   proper    abstracts    have    been    filecl. 
See    also    Lake    v.     Lower,     30    Hi,    A  pp.     500;    Allison    v.    Allison, 
34    111.    App.     385;    Truby    v.     Case,     41    App,     153;    ITeilson    v.     Neil- 
son,     29    App.     2    478;    173    N.E.     2    C53;    Belmont    v.     City    of    Chicago, 
198    111,    App.     25. 
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The    abstract    of   the    record    is    the   pleading    of   appellant 
in    a    court    of    review,    and    the    character    of   the    case,    the    issue 
involved    and    what    is    sought    to   be    reviewed,     must    be    revealed 
from    such   pleading,     and   the    substance    of   the    record    must    be 
abstracted    so   that    it    will    not    be    necessary    for   the    court    to 
resort   to   the    record    to   determine    the    issues   presented.       The 
failure    of   the    abstract    to    show   the    judgment    entered    by   the 
trial    court    is    itself   a    fatal   defect,     and    appellant    cannot    side- 
step   the    obligation    of   filing    a    sufficient    absiract    because    the 
rules   permit    appellee    to   file    an    additional   abstract.       The    initial 
responsibility    cf   an   appellant    never    shifts    to   the    appellee;    the 
ir.tter    is    never    compelled    to   do   that    which    the    former    should    hav 
Jone^     (Rich  man    Chemical    Co,     v,     Lov/enthul,     16    111.    A  pp.     2,     568, 
149    11  c  F .     2    351;    Thillens    Inc.     v.    Lepto     Financial    Institutions, 

2  4    111-     110,     115;    G  r  i b b  e  n    v .     Interstate    Motor    Freight    System 
Co.,     3  8    111.    App,     2d    12  3,     186    N  c  3  ,     2d    100;    Crooks    Vo     Sayles, 

3  9    111,     App,     2d    2  2,     3  0,     187    iT.E„     2d    742,     746). 

Under  these  and  many  other  authorities,  the  only  appro  = 
priate  order  to  enter  in  this  case  is  to  affirm-  the  judgment  of 
;he    G  ir  cuit    C  ou  rt    of    Rand  olph    C  ounty  ,  ' 

Judgment   /^ffirm^ed. 
Reynolds,     J  ,  ,     c  on  c  u  r  s  . 
T;'^  right,     J,,     concurs. 


Publish    in   Abstract    only. 
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Abstract 


IK     THE 
APPELLATE  COtJET  OF  ILLI.^OIS 

fomim  Dismicr 


G«n.   No,  10556 

JAI'IE3  E»  iCGIIJTY,   Ju,, 

Pla  int  if  f - Appel lant , 

vs. 

3K00G  COKSTRUCTIOM  GOMPAKI, 
a  DeLsM&re  Corporation,  and  TH 

kahoi-'al  couriGiL  of  viiACiiii-.J 
OF  Si  GUSH,  a  ilot-for-Profit 
Corporation, 

Defendants- Appellees* 


:5~^  T'/I-^^^^ 


Appeal  frora  th« 
Circuit  Court  for  the 
Sixth  Judicial  Circuit 
-  Champaign  County, 


GROW,  P.  J, 

This  is  a  suit  by  th©  plaintiff,  James  S«  McGinty,  Jr., 
agaiaat  the  defendants,  Skoog  Construction  Corapany,  and  The 
National  Council  of  Teachers  of  Eiiglish,  for  an  injunction  to 
prevent  the  alleged  violation  of  a  Zoning  Ordinance  of  the  City 
of  Champaien.     The  defendants*  challenge  to  the  sufficiency  of 
the  aaiended  coaplaiat,  by  siotions  to  dismiss,  vms  upheld  by  the 
Trial  Court,  a  final  judgment  diaraissinf    the  amended  eoniplalnt 
was  entered,  and  the  plaintiff  ai^als*     The  cause  is  subriiitted 
on  the  pleadin^:s,  consisting  of  the  amended  complaint  and  the 
(]K>tioa8  to  dis^aies* 

The  araended  coraplaint  alleLes,   in  substa^ioe,  that:     (1) 
the  plaintiff  owns  certain  real  estate,   501  3outh  Sixth  Street, 
Gha^paien,  which  is  in  the  same  contiguous  isonin^  district  as  the 


building  to  b«  located  oa  th©  property  thereinafter  described; 
(2)  th©  defendant  Ihe  National  Council  of  Teachers  of  English 
owns  certain  real  estate,  (also  in  Champaign),  and  the  plaintiff 
ie  iiiforaied  and  believes  that  defendant  has  contracted  for  the 
Skoog  Construction  Company  (the  other  defendant)  to  erect  a 
masonry  office  building;  thereon  J   (3)   in  connection  with  the  con- 
struction of  such  office  buildiue  the  defendants  applied  for  a 
building  penKtit  to  the  Superintendent  of  Building  Inspection  for 
CharapaifiH,  in  which  application  they  indicated  that  a  three  story 
building  and  basement  would  bo  constructed,  a  peinit  mslb  issued 
for  503  South  Sixth  Street,  Champaign,  showing  a  certain  frontage, 
depth,  and  height     for  the  building,  under  R-4  Zoning,  and  A* 
Edwai'd  Skoog:,  as  aigent  for  the  defendant  The  National  Council  etc. 
agreed  therein  to  do  the  work  in  accordance  with  the  description 
above  set  forth,  and  according-  to  th©  ordinances  of  the  City  and 
Laws  of  the  State,  and  that  the  facts  stated  are  true;   (4)  the 
building  which  th©  deferidanta  propose  to  constrxiet  is  immediately 
south  of  the  real  estate  owned  by  the  plaintiff,  and  the  plaintiff 
in  constructing  his  building:  was  required  to  a^id  did  provide  off- 
street  parking  in  accordance  with  applicable  zoning  ordinances  for 
an  office  building;   (5)   when  the  defendant  The  Mational  Council 
etc.  purchased  its  real  estate  there  was  in  effect  a  soninf-  ordin- 
ance in  Ghaapaig:!,  by  raference  aade  a  part  of  the  amended  com- 
plaint, which  placed  such  real  estate  in  aJi  H-4  classification, 
the  permitted  uses  iiiclude  an  office,  and  the  off-street  parking 
requii'emeats  under  the  ordinance  aorej     "OFFIGJSt     One  space,  on 
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the  lot  or  within  300  feet  thereof,  for  each  200  square  feet  of 
enclosed  floor  area  devoted  to  that  use,  excluding  hallways,  stair- 
ways, restrooms,  maintenance  areas,  and  other  comparable  areas."; 
(6)  the  plans  for  the  construction  of  the  building  by  the  defend- 
ants on  file  with  the  Superintendent  of  Building  Inspection  of 
Champaign  provide  for  approximately  7000  square  feet  of  enclosed 
floor  area  of  which  at  least   5200  square  feet  would  be  devoted  to 
office  use,  which  would  raean  the  off-street  parking  requirement 
would  be  at  least  26  parking  spaces,  and  the  plans  provide  for  only 
7  off-street  parking  spaces;   (7)  construction  was  started  on  (the 
defendants')  building  October  7»  1^3,  was  halted  at  the  plaintiff's 
request  October  10th,  and  was  subsequently  resuaed  at  about  the 
time  the  original  complaint  herein  was  filed;    (^)  the  plaintiff 
purchased  his  real  estate  relying  on  the  zoning  of  the  area  as 
R-4,  and  constructed  hie  office  building  conforming  to  the  require- 
ment s  of  R-4  as  to  parking;  area,  and  the  defendants*  construction  of 
an  office  building  n«!ct  to  plaintiff's  without   providing  parking 
in  conformaiice  to  the  R-k  zoning  requirements  of  the  ordinance  and 
in  violation  of  the  zoning  laws  will  cause  irreparable  daraage  to 
the  plaintiff  as  it  would  depreciate  the  value  of  his  property, 
and  to  the  plaintiff  and  the  City  as  it  will  cause  congestion  in 
the  public  streets,  and  will  be  injurious  to  public  health,  safety, 
comfort,  and  welfare,  and  will  change  the  developsrient  of  the  neigh- 
borhood so  that  the  taxable  value  of  land  and  buildings  throughout 
the  community  will  not  be  conserved;    (9)  the  plaintiff  is  informed 
and  believes  that  the  defendants  are  eonstructing  a  building  which 
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is  not  actually  an  office  buildin^^  but  is  primarily  a  warehouse, 
and  a  warehouse  in  the  R-4  zone  is  not  authorized  by  the  zoning 
ordinance,  and  v#ill  cause  irreparable  damage  to  the  plaintiff  as 
it  would  depreciate  the  value  of  his  property  and  would  change 
the  deveLopiaent  of  the  neighborhood  so  that  the  taxable  value  of 
land  and  buildings  throurhout  the  municipality  would  not  be  con- 
served; and  (10)  the  plaintiff  has  no  relief  except  in  a  court 
of  equity  and  the  action  is  brought  ptirsuant  to  GH^  24  IIiL»  RSy. 
STAI^..  1961.  Sec«  11-13-1 5 »     The  prayer  of  the  amended  complaint 
is  for  an  injimction  against  constniction  of  the  building  accord- 
ing to  the  plana  now  on  file,  and  against  any  construction  or  use 
except  in  accord  with  the  City  Ordinances,  and  for  an  ^lowance 
for  plaintiff's  attorneys*  fees. 

The  plaintiff  argues  thatj     (1)  the  issuance  of  an  unauthor- 
ized permit  to  the  defendants  conferred  no  rights  upon  thenj   (2) 
there  is  no  legal  requirement  that  the  plaintiff  "exhaust  his  ad- 
ministrative remedies"  before  bringing  this  actimi;   (3)  the  pur- 
chaser of  property  subject  to  a  general  zoning  ordinance  has  the 
right  to  rely  upon  the  rule  of  law  that  the  zoning  will  not  be 
changed  unless  the  change  is  required  for  the  public  good;   (4)  the 
plaintiff  is  a  qualified  person  to  bring;  this  suit;  and  (5)  the  de- 
fendants have  no  basis  for  urging  estoppel. 

The  defendant -appellee  The  National  Council  of  Teachers  of 
English  urges  that   (1)  the  amended  complaint  does  not  show  the 
plaintiff  has  exercised,  let  alone  exhausted,  his  local  admin- 
istrative remedies;    (2)   it  fails  to  state  necessary  facts  to  justify 
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the  conclusions  therein;  and  (3)  it  is  insufficient  to  support  the 
relief  sought  because  of  arabiguous  and  alternative  theories  and 
because  there  was  no  showing  of  actual  and  substantial  injury  to 
the  plaintiff.     There  is  no  brief  here  by  the  other  defendant- 
appellee, 

CH.  24  ILL.  REV.  STAXS,.  1961.  par.  11-13-15.  being  a  part 
of  Division  13,  2oning,  of  the  Illinois  Muxiicipal  Code  of  1961, 
as  a^nended,  empowering  the  corporate  authorities  in  each  inunic- 
ipality  with  respect  to  aoning,  etc.,  provides  so  far  as  material: 

"In  case  any  building  or  structiire  is  constructed, 
reconstructed,  altered,  repaired,  converted,  or 
maintained,  or  any  building,  structure,  or  land  is 
used  in  violation  of  this  Division  13,  or  of  any 
ordinance  or  other  regulation  laade  under  the  author- 
ity conferred  thereby,  the  proper  local   authorities 
of  the  municipality,  or  any  owner  or  tenant  of  real 
propert.y  in  the  sane  contiguous  zoning  district 
as  the  building  or  structure  in  question,   in  addi- 
tion to  other  reraedies,  raay  institute  any  appropri- 
ate action  or  proceeding   (1)  to  prevent  the  unlaw- 
ful construction,   reconstruction,  alteration,  re- 
pair, conversion,  maintenance,  or  use,    (2)   to  pre- 
vent the  occupancy  of  the  buildlnf,   structure,   or 
land,   (3)  to  prevent,  any  illegal  act,  conduct,  busi- 
ness, or  use  in  or  about  the  premises,   or  (4)  to  re- 
strain, correct,  or  abate  the  violation.  >}:**>;«* 

In  any  action  or  proceeding  for  a  purpose  mention- 
ed in  this  section,  the  court  with  jurisdiction  of 
such  action  or  proceeding  has  the  power  and  in  its 
discretion  may  issue  a  restraining'  order,   or  a 
preliminary  injunction,  as  well  as  a  perraaiient  in- 
junction, upon  such  terras  and  under  such  conditions 
as  will  do  justice  and  enforce  the  purposes  of  this 
Division  13,****** 

Does  the  amended  complaint ,  as  a  matter  of  pleading,   state 

a  case  for  injunctive  relief,   in  accordance  with  the  general  rules 

of  equity  pleading,  under  this  statute  to  the  effect  that  a  "build- 
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ing  or  structure  is  constructed,  *  *  or  raaintained,  or  any  build- 
ing, structure,  or  land  is  used  in  violation  of  this  Division  13, 
or  of  any  ordinance  or  other  regulation  made  under  the  authority 
conferred  thereby"?     There  is  no  allegation  of  any  alleged  viola- 
tion of  Division  13  of  the  statute  itself.     Ho  copy  of  the  alleged 
Zoning  Ordinance  of  the  Gity  of  Champaign,  or  its  alleged  relevant 
parts,  is  attached  as  an  exhibit  to  the  amended  coraplaint.     The 
only  specific  allegedly  relevant   part  of  the  Zoning  Ordinance  re- 
cited in  the  aniended  complaint  is  the  alleged  provision  relatinf 
to  off-street  parking  facilities  for  offices  in  paragraph  5  of  the 
amended  complaint,  which  we've  set  out  above  in  sunimarizinf:  the 
amended  complaint.     The  allegation  in  paragraph  9  of  the  Amended 
Coraplaint,  on  information  and  belief,  that  the  defendants  are  con- 
structinf  a  building  which  is  not  actually  an  office  building  but 
is  primarily  a  warehouse  and  a  warehouse  in  the   R-4  zone  is  not 
authorised  by  the  aoninf  ordinance  is  not  supported  by  any  copy  of 
tie  Zoning  Ordinance,  or  its  alleged  relevant  parts,  as  an  exhibit, 
and  no  specific  alleged  relevant  part  of  the  Ordinance  is  recited  in 
paragraph  9« 

Under  Sections  33  and  36  of  the  Civil  Practice  Act,   GI-U 
110  ILL.  BEV.  STATS. «  1963.  Pars.   33.   36.  all  pleadings  shall  con- 
tain a  plain  and  concise  statenent  of  the  pleader* s  cause  of  action, 
and  if  a  claira  is  founded  upon  a  written  instrument  a  copy  thereof, 
or  of  30  much  of  the   same  as  is  relevant,  must  be  attached  to  the 
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pleading  as  an  exhibit  or  recitad  therein.     The  paneral  rules  of 
equity  pleading  apply  in  injunction  suits,  but  the  requirements  of 
definiteness  and  certainty  as  to  the  essential  facts  apply  with 
peculiar  force  aud  strictness  where  the  relief  sought  is  injunc- 
tion} the  extraordinary  character  of  the  injunctive  remedy  inquires 
that   it  be  awarded  only  where  the  complaint  shows  on  its  face  a 
clear  right  to  the  relief;  the  facts  relied  upon  to  establish  such 
ri^ht  must  be  alleged  positively  aiid  with  certainty  and  precision, 
not  mere  opinions  and  conclusions!     SUmZSL  et  al>  v»  YATES  et  al« 
(1951)  342  111.  App»  435«     Our  Courts  of  review  have  repeatedly 
emphasized  the  need  for  great  caution  in  granting  orders  for  in- 
jxmctions;   repeated  allegations  on  iafor.iation  and  belief  that  cer- 
tain events  occurred,  without  aai/  aupporti.ig  facts,  ai'e  conclu- 
sions:    HOPE  etc,   V.  liQPE  et  al.   (1953)  350  111,  App.  190,     As  a 
general  riole  au  allet;atioi  of  facts  upon  which  an  injunction  njay  be 
ordered,  :nust  be  stated  postively,  although  where  certain  facts 
are  charged  to  rest  in  the  knowledge  of  the  defendant,  or  must  of 
necessity  be  within  his  Imowledge  and  not   the  plaintiff »s,  they  :nay 
be  stated  on  information  aid  belief,  followed  by  the  statement  that 
the  complainant  charges  the  facts  to  be  true:     (^L^iSJg^'BjSrvC^  v,  HOLIiSS 
(1902)  100  111,  App,  136,      rhe  essential  facts  relied  upon  for  re- 
lief by  injunction  nauat  be  stated  with   3»if  fie  lent  certainty  to  neg- 
ative e-VBry  reasonable  inference  arising  upon  the  facts  stated 
from  which  inference  it  snlght  be  said  tliat  the  complainant  is  not 
entitled  to  the  relief  sought:     GATE;;  et  al,,  v,  SWEITZg':  et  al. 
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(1932)  347  111.  353;  HOPE  etc.  v.  HOPS  »t  al*.  »upr«.     Equity  will 
not  entertain  jurisdiction  and  issue  an  injunction  unless  the  con- 
plainant  shows  that  he  will  be  injured  if  relief  is  not  granted, 
and  the  allegations  must  be  clear  and  distinct  that  substantial  in- 
jury will  be  sustained?     LXBSRiT  NAUQNAL  BAjiK  etc.  v.  FiETPJCK  et  al. 
(1952)     347  111.  App.  400j   to  entitle  one  to  injunctive  relief  he 
must  establish,  as  against  the  defendant,  an  actual  and  substantial 
injury  and  not  merely  a  technical  inconsequential  wrong  entitling 
him  to  nominal  damages  oaly,  -  it  must  clearly  appear  that   sorae  act 
has  been  done  or  is  threatened  against  the  plaintiff  which  will  pro- 
duce an  irreparable  injury  to  hiras     HAACK  et  al.  v.  hlltUSAX  LIGHT 
4BD  CHS'IICAL  00.  (1946)  393  111.  367.     An  allegation  simply  that 
the  plaintiff  will  suffer  irreparable  da^aage,  or  irreparable  injury, 
is  a  aere  conclusion  and  not  sufficient j     STia^ZgL  et  al.  v.  YArES 
et  al..   supra?  LIB^Ti  NAX10UAL  bA^JK  etc.  v.  rUSTRICK  et  al..   supra. 
The  statute  referred  to,  CH.  24  ILL.  KEV.  STAT8..  1961.  T)ar.  ll-i;3 
-15.  does  not  purport  to  limit  a  chancellor  in  applying  equitable 
pzdnciixLes  to  the  facts  of  the  case:     222  East  Chest.'.ui  Street 
Corp.  Y.  L^alle  Katiorval  Bank  etc..  et  al.  (1957)  15  111.  ARp.   (2) 
460,  appeal  defied,  20  111.  App.  (2)  Y. 

So  far  as  any  alleged  "violation"  of  any  alleged  Zoning  Ord- 
inance of  Charapaipi  is  concerned,  the  only  specific  provision  of 
the  alleged  ordinance  recited  in  the  amended  coiaplaint  is  that  relat- 
ing to  off-street  parking  facilities  irequired  for  offices,  namely, 
"one  space,  on  the  lot  or  within  300  feet  thereof,  for  each  200 
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square  fe«t  of  ttnclosod  floor  area  devoted  to  that  use",  and  the 
substance  of  the  plaintiff's  relevatit  allegations  are  that  he 
owns  501  South  Sixth  3treet,  Chainpaign,  the  defaidant  The  National 
Council  etc.  owns  503  South  Sixth  Street,   immediately  south,  the 
plaintiff  is  informed  and  believes  the  defendant   The  National 
Council  etc»  has  contracted  for  the  other  defendant  Skoog  etc. 
to  erect  a  masonry  office  building  thereon,   in  connection  with  the 
construction  of  such  office  building  the  defendants  applied  for  a 
buildinfT  pernait,  a  permit  was  issued,   the  defendants  agreed  therein 
to  do  the  work  in  accordance  v/ith  the  foregoing  description  and 
according  to  ordinances  and  laws,  the  plans  on  file  provide  for  at 
least  5200  square  feet  devoted  to  office  use,  the  off-street  park- 
ing requirement  would  be  at  least  26  parking  spaces,  and  the  plans 
provide  for  only  7  off-street  parking  spaces*     The  provision  of  the 
alleged  Zoning  Ordinance  recited  in  the  amended  cornplaiat  does  not 
require  that  the  Indicated  necessazy  parking  spaces  be  exclusively 
on  the  lot  in  question  but  that  they  be  "on  the  lot  or  within  300 
feet  thereof."     The  amended  complaint  does  not  allege  the  defendant 
The  National  Council  etc.  has  failed  to  provide  the  indicated  nec- 
essary parking  spaces  on  the  lot  or  witMn  300  feet  thereof,  and 
hence  does  not  allege  a  violation  of  that  recited  provision.     It 
is  a  reasonable  inference  from  the  f^ts  stated  in  the  amended 
complaint  that  the  defendant   The  National  Council  etc.  is  providing 
the  indicated  necessary  parking    spaces  either  on  the  lot  or  within 
300  feet  thereof,  -  the  defendsjxts  agreed  in  obtaining  the  building 
permit  to  do  the  work  in  accordance  with  the  de&cz*iption  and  accord- 
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Ing  to  ordinancvs  and  Imm,  «a  the  Amended  complaivit  says,  -  and 
tha  amandod  complaint  do«8  not  nagatlre  that  inferance,  and  from 
that  tnfaranea  It  laay  be  aaid  ths  plaintiff  is  not  wit  it  lad  to 
the  relief  sought. 

Nor  do  the  allegations  of  paragraph  9  of  the  amended  corfiplaint, 
-  that  the  plaintiff  is  informed  and  believes  the  defendants  are  con- 
struct ing  a  building  which  ia  not  actually  an  office  building;  but 
is  primarily  a  warehou&e«  and  a  warehouse  in  the  R'4  zone  is  not 
authorised  by  the  Zoning  Ordinance,  -  pst^operly  allege  a  "violation" 
of  any  alleged  Zoning  Ordinance  of  Ghanpaigi\»     ifo  copy  of  the  Zon- 
ing Oidlnance,  or  its  alleged  relevant  parts  ia  attached  as  oxi.  ex- 
hibit*    I'Jo  alleged  relevant  part  of  the  ordinance  is  recited  there- 
in*    The  facts  are  not  alleged  positively  and  with  certainty  and 
precision,  the  allegations  on  inforraation  and  belief  without  sup- 
porting facts  are  conclusions,  if  alleging  on  information  and  belief 
wore  permissible  the  allegations  are  not  followed  by  a  statement 
that  the  plaintiff  charges  the  facts  to  bo  true,  the  allegations 
are  ambiguous,  confusing,  and  vagua,  though  paragraph  9  would  appear 
to  be  an  effort  to  state  a  separate  claiisi  or  cause  of  action  upon 
which  a  separate  recovezy  might  be  had  it  is  not  stated  in  a  separ- 
ate count:     GH.  110  ILL.  kBV«  STAIS*.  1963.  Par.  33.  and  though  the 
plaintiff  appears  to  be  in  doubt  as  to  which  of  two  statements  of 
fact  is  tirue  he  does  not  state  paragraph  9  in  the  alternative 2 
CH.  110  ILL.  RBV.  3TATS..  1963.  Par.  U. 

?uzi:her,  the  allegations,  par.  S,  that  the  defendants*  con- 
struction of  an  office  building  next  to  plaintiff's  without  provid- 
ing parking  in  conformance  to  the  R-if  soning  z^quirements  of  the 
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ordinance  and  in  violation  of  the  acming  laws  will  cause  irrepar- 
able damage  to  the  plaintiff  as  it  would  depreciate  the  value  of 
his  property,  cause  congestion  in  the  public  streets,  be  injurious 
to  public  health,  safety,  comfort,  and  welfare,  and  will  change  the 
developaent  of  the  neighborhood  so  that  the  taxable  value  of  land 
and  buildings  throughout  the  coniraunity  will  not  be  conserved,  and, 
par*  9,   (a  warehouse)  will  cause  irreparable  damace  to  the  plaintiff, 
etc*  are  not  clear  and  distinct  that  actual  and  substantial  irre- 
parable injury  will  be  sustained  by  the  plaintiff  if  relief  is  not 
gra^itad,  but  are  mere  conclusions  and  not   sufficient* 

The  amended  cocaplaint  does  aot  contain  a  plain  and  concise 
statement  of  the  pleader *s  cause  of  action,  though  founded  in 
lar^e  pax*t  upon  a  written  instrument  no  copy  thereof  or  of  so  rauch 
as  is  relevant  is  attached  as  an  exhibit  and  only  one  portion  there- 
of is  recited  thaz^in,  it  does  not  show  on  its  face  a  clear  ri^bt 
to  the  relief  sought,  the  essential  facts  relied  upon  are  not  alleged 
positively  and  with  certainty  and  precision,  some  of  the  allegations 
on  information  and  belief  are  without   supporting  facta  and  are  con- 
clusions, to  tfhatever  extent  alleging  upon  infornation  and  belief 
may  be  appropriate  such  allegations  are  not  followed  by  a  statement 
that  the  plaintiff  charges  the  facta  to  be  true,  the  essential 
facts  are  not  stated  with  sufficient   certainty  to  negative  every 
reasonable  inference  arising  upon  the  facts  stated  from  which  infer- 
ence it  might  be  said  the  plaintiff  is  not  entitled  to  the  relief 
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A  r  F  1  R  M  ID. 
SPIVSY  and  SMITH,   JJ.  ,    ooncx'.r. 
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